DAl HOC HUE
TRUONG PAI HOC LUAT

PO THI DIEN

PHAP LUAT VE BAO HQ NHAN HIEU BA CHIEU
TAI VIET NAM

TOM TAT LUAN AN TIEN ST LUAT KINH TE

HUE, nim 2026




DAl HOC HUE
TRUONG PAI HOC LUAT

OC LUAT
gP:\ Ui = 0‘."/

PO THI DIEN

PHAP LUAT VE BAO HQ NHAN HIEU BA CHIEU
TAIVIET NAM

Nganh: Luét kinh té
M43 s6: 9380107

TOM TAT LUAN AN TIEN ST LUAT KINH TE

NGUOI HUONG DAN KHOA HOC
1. PGS.TS. VU THI HAI YEN
2. PGS. TS. CAO DINH LANH

HUE, nim 2026




Cum tir viét tat
WIPO

SHCN

EU

EUIPO

SHTT

WTO

USPTO

TMEP

TRIPS

INTA
HPBT
BLDS
ND - CP
CPTPP

EVFTA
APEC
EUIPN
JPO
TT-BKHCN
KH&CN
KDCN
TSTT
PUQT

DANH MUC CAC CHU VIET TAT

Cum tir viét dy di
T6 chtic So hitu tri tué thé gioi
So hiru cdng nghiép
Lién minh chau Au
Co quan SHTT Lién minh chau Au
S hiru tri tué
T4 chire thuong mai thé gioi
Co quan sang ché va nhan hiéu Hoa Ky
T6 chtc quéc té vé gan nhian Thuong mai cdng bang
Hiép dinh vé céc khia canh lién quan dén thuong mai cua
quyén sé hitu tri tué
Hiép hoi Nhan hiéu quéc té
Hoi déng Bo truong
Bo luat Dan su
Nghi dinh - Chinh phu
Hiép dinh Ddi tac Toan dién va Tién bd xuyén Théi Binh
Duong
Hiép dinh thuong mai tu do Viét Nam — EU
T6 chuc hop tac kinh té Chau A Thai Binh Duong
Mang lu6i quyén SHTT Lién Minh Chau Au
Co quan SHTT Nhat Ban
Thong tu — B khoa hoc Cong nghé
Khoa hoc va Cdng nghé
Kiéu dang cong nghiép
S htru tri tué
Diéu udc quic té



MUC LUC

PHAN MO DAU ...coooiiic st 1
1. Tinh cap thiét nghién ciru d@ tAi TUAN AN ......ovooveeeeeeeeeeeee e 1
2. Muc dich va nhiém vy nghién ciru cia luan an ... 2
3. D6i trgng, pham vi nghien ciru €A TUAN AN.....c.ooveeeeeeeeeeee e 2
4. Phu(mg phap luan va phuong phap nghién ctu TUAN AN oo 3
5.Y nghia khoa hoc va y nghia thuc tién cia lUAN &N.......c.ccevevreeereceeieece e 4
6. Nhitng dong gop mai CUA TUAN AN ....oviiiiiiiiee s 4
7. KEL CAU CUA TUAN ANttt ettt ettt ettt ee et ee et eeee et 5
CHUONG 1. TONG QUAN TINH HINH NGHIEN CUU VA CO SO LY
THUYET NGHIEN CUU LIEN QUAN PEN LUAN AN ......cccooooviiieieeeeeee 6
1.1. Tong quan tinh hinh nghién ciru lién quan dén IUAN &N.........cocooovevieeecieee, 6

1.1.1. Nhiing cong trinh nghién ctu vé Iy luan va phap luat bao ho nhan higu ba chiéu6
1.1.2. Cdng trinh nghién ctu thuc trang phap luat va thuc tién thuc hién phap luat vé

D30 NG NNAN NIBU DA CRIBU ...t 6
1.1.3. Cong trinh nghlen ctru Vé giai phap hoan thién phap luat va nang cao hiéu qua
thue hién phap luat vé bao hd NhaN iU ba ChIBU..........ccvieeeeieeeceeeee e, 8
1.2. Panh gia két qua nghién ciru cia cac cong trinh khoa hoc lién quan dén deé tai
luan &n va nhirng van d@é luan an tiép tuc NGNIEN CRU .....c..ovevecvceeeeeees e, 8
1.2.1. Panh gia két qua nghién ctru cua cac cong trinh khoa hoc lién quan dén luan an8
1.2.2. Nhitng van d& 1uan &n tiép tuC NGNIBN CU .......v.vieeeeeeeee e 8
1.3. Co s& 1Y tNUYEL NGNIBN CU ..ot 8
1.3.1. LY thUYEE NGNIBN CUU ...ttt 8
1.3.2. Cau hoi nghién ciru va gia thuyét NGhI€N ClU ............oceessererevseen 8
1.3.3. Phuong phap F1ED CAN oot eeee ettt s sttt s st snes 9
KET LUAN CHUGNG ..ottt aeat s et et en et eeesenenetenen et s e enenas 10
CHUONG 2. NHUNG VAN PE LY LUAN PHAP LUAT VE BAO HQ NHAN
HIEU BA CHIEU ..ottt ettt 11
2.1. Ly luan vé bao he nhan hi¢u Da ChIRU .........ccevvvevceeeeceseeeeece e, 11
2.1.1. Khai niém, dic diém nhan hidu Da ChIGU.........ceveeeeeeeeeeeeeeeeeeeeeeee e 11
2.1.2. Khai niém, dic diém, ¥ nghia ctia bao ho nhan hiéu ba chidu ............c.cc.ceue...... 11
2.2. Ly luan phap luat vé biao ho nhan higu ba ChiU..........cco.ccevvveveveieseceenen, 12
2.2.1. Khai niém phap luat vé bao ho nhan hidu ba ChidU...........cocevvevieeveeeeeeeeee 12
2.2.2. Pac diém phap luat vé bao hd nhan hidu ba ChIGU ........c.covvevveeeeeeeeeeeeeeen, 12
2.2.3. Vai trd caa phép luat vé bao ho nhan hidu ba Chidu ........ccc.oeveveveiveeeeeeeee, 12
2.2.4. Noi dung phap luat vé bao ho nhan hieu ba ChidU...........ccc.ceeveveieeeeieseeeeee, 12
2.3. C4c yéu td tac dong dén phap luat va thuc hién phap luat vé bao hé nhan
U DB CRIBUL .....cvoeceee ettt 12
2.3.1. Yéu t6 tac dong dén phap luat vé bao ho nhan higu ba Chidu ............ccccveveenee. 12
2.3.2. Yéu t6 tac dong dén thyc hién phap luat vé bao ho nhan hiéu ba chiéu ............. 12
KET LUAN CHUGNG 2 ..ottt et en s e et s et en s e ates s s snenesenenesnens 13
CHUONG 3. THUC TRANG PHAP LUAT VA THUC TIEN THUC HIEN
PHAP LUAT VE BAO HQO NHAN HIEU BA CHIEU TAI VIET NAM................ 14
3.1. Thuc trang phap luat vé bao hé nhan hiéu ba chiéu tai Viét Nam.................. 14
3.1.1. Thuc trang phap luat vé diéu kién bao ho nhan hiéu ba chidu ...........cc..cc.cc......... 14
3.1.2. Thuc trang phap luat vé thi tuc xac l1ap quyén ddi véi nhan hiéu ba chiéu........ 14



3.1.3. Thuc trang phap luat vé noi dung quyén va nghia vy cia chi so hitu nhan hiéu

DB CRIBU ...ttt ee et e et n et ee et en et en st en e 14
3.1.4. Thyc trang phép luat vé hanh vi xam pham quyén va bién phéap bao vé nhan hiéu
DB CRIBU . ...ttt ettt ee ettt n et ettt en et n e en e 15
3.2. Thuec tién thuc hién phap luat vé bao hé nhan hiéu ba chiéu..........c......cc......... 15
3.2.1. Thyc tién thyc hién phap luat vé didu Kien bao NG........ccocvrvevvvvvvciiiissseereen 15
3.2.2. Thuc tién thyc hién phap luat vé thu tuc xac 1ap quyén ddi véi nhan hiéu ba
CRBU ettt ettt e ettt n et n e en et 15
3.2.3. Thuyc tién thyc hién phap luat vé quyén va nghia vu cua chu thé bao ho nhan
EU D8 CRIBU .ottt ettt ettt et ettt e e et ettt et et e et ee et et e e et ee e 15
3.2.4. Thuyc tién thuc hién phap luat vé hanh vi xam pham quyén va bién phap bao vé
quyén d6i Vi NhAN NIEU DA CRIBU ..o 16
KET LUAN CHUONG 3 ...ttt 17

CHUONG 4. PINH HUONG, GIAlI PHAP HOAN THIEN PHAP LUAT VA
NANG CAO HIEU QUA THUC HIEN PHAP LUAT VE BAO HQ NHAN HIEU

BA CHIEU TAIVIET NAM .oooooooooooooeceoeeeeeeeeeesesesessessssssssssssssssssssssssssssssssssssssssssssseee 18
4.1. Pinh hwong hoan thién phép luat va nang cao hiéu qua thwc hién phap luat
vé khai thac nhan hiéu ba ChiUu NIBU QUA .........cccvvvieeeeeieeeeee s 18
4.1.1. Hoan thién phap luat vé bao ho nhan hiéu ba chiéu ¢am bao phu hop vai cha
truong, chinh sach cua Pang va nhd nUGC ......ooovviiiiiii 18
4.1.2. Hoan thién phap luat vé bao ho nhan hiéu ba chiéu dam bao hai hoa phap luat
qudC té, tON trong CAC CAM KEL QUAC 1€ ..ot 18
4.1.3. Hoan thién phap luat vé bao ho nhan hiéu ba chiéu dam bao sy dong bo, toan
dién cha NE thANG PAP TUAL ........c.cveeveeerceereeee sttt 18
4.1.4. Hoan thién phap luat vé bao ho nhan hiéu ba chiéu dap tng hai hoa lgi ich hop
PhADP €U CAC ChULtNE........oviececee ettt 18
4.1.5. Pinh hudng hoan thién phap luat vé bao ho nhan hiéu ba chiéu phi hop véi xu
huéng phét trién cua nhan hiéu trong nén Kinh t& s6 hién Nay .........coccovvevveveeveeeeeennens 18
4.2. Giai phap hoan thién phap luat vé bao h nhan hiéu ba chiéu...................... 18
4.2.1. Giai phap hoan thién phép luat vé diéu kién bao ho nhan hiéu ba chiéu............ 18
4.2.2. Giai phap vé thi tuc xac 1ap quyén dbi véi nhan hidu ba chiéu............c..cu....... 19
4.2.3. Giai phap hoan thién quy dinh phép luat vé noi dung quyén va nghia vu ddi véi
NhAN NIGU DA CRIGU .......ooovovcre 20
4.2.4. Giai phap Ve hoan thién quy dinh phap luét vé hanh vi xam pham quyén va bién
phap bao vé quyén d6i Voi NhAN iU DA CRIBU ......cv.vvveceeececeeeee e 20
4.3. Giai phap nang cao hiéu qua thuc hién phap luit vé bao hé nhan hiéu ba chiéu........ 20
4.3.1. Giai phép vé ung dung khoa hoc cong nghé va tritué nhantao..........ccccceev.en. 20
4.3.2. Giai phap vé hd trg chi thé trong qué trinh nop don ding ky bao ho nhan hiéu ba
o (L TCTT TP 20
4.3.3. Giai phap vé ning luc cho co quan quan Iy nha nudc vé bao ho nhan hiéu ba chiéu....... 21
4.3.4. Giai phap vé ning luc cho co quan thyc hién phap luat vé quyén sé hitu cong nghiép ... 21
4.3.5. Giai phap vé hop tac qudc té trong linh vuc s¢ hitu cong Nghigp.........cvvvvnen.e. 21
KET LUAN CHUGONG 4 ..ottt ettt ettt sttt s atet s e seenasenneeaens 22
KET LUAN ..ottt en s seneees 23

DANH MUC CONG TRINH NGHIEN CUU PA CONG BO CUA TAC GIA
LIEN QUAN PEN PE TAI LUAN AN



MO DAU

1. Tinh cap thiét nghién ciru dé tai luan an

Trong béi canh nén kinh té s va toan cau héa ngay cang sau rong, quyén SHTT
giit vai trd ngay cang quan trong nhu mot ¢éng cu phap ly hiru hiéu dé bao vé tai san
vo hinh cua doanh nghiép, dic biét 1a trong viéc xay dung, dinh vi va khing dinh
thuong hi¢u cua doanh nghiép trén thi truong. Nhan hiéu voi tu cach 1a cong cu gilp
phan biét hang hoa, dich vu cua cac t6 chirc, ca nhan khac nhau, duoc xem la mot
trong nhitng quyen ning quan trong nhat cua quyen SHTT. Bén canh cac loai nhén
hiéu truyén thong (chi, hinh), nhan hiéu phi truyén théng nhu nhan hiéu am thanh,
nhan hiéu mau va dic biét 1a nhan hiéu ba chiéu ngay cang dugc cac qudc gia cong
nhan va st dung phd bién trong thuc tién thuong mai hién nay. Nhan hiéu ba chiéu la
dau hiéu duoc thé hién dudi dang hinh khéi trong khdng gian ba chiéu, gan véi hinh
dang cua san pham, bao bi san pham, c6 chtrc ning nhan dién ngudn gbc thuong mai
cua hang héa, dich vu nhu mot nhan hiéu thong thuong.

Tuy nhién, do tinh chat dac thu gan lién véi hinh dang va cong ning cua hang
hoa, dich vu nén viéc danh gia kha nang bao ho cua nhan hiéu ba chiéu thuong phic
tap hon, ddn dén sy khéc biét dang ké trong ly luan phap luat va thuc tién thuc hién
phap luat. Tai Viét Nam, phap luat da chinh thirc ghi nhan nhan hiéu ba chiéu 1a mot
dau hiéu c6 thé duoc bao ho ké tir khi ban hanh Luat SHTT nam 2005, va tiép tuc
duy tri trong céc 1an sira d6i, bé sung nam 2009, 2019 va gan day nhat 1a Luat SHTT
stra d6i nam 2022. Nghién ctru phap luat Viét Nam vé bao ho nhan hiéu ba chiéu co
tinh cap thiét tir nhitng van dé Iy luan, quy dinh phap luat dén thyc tién thuc hién
phap luat, cy thé nhu sau:

Thiz nhdt, xét vé mat ly luan cac van dé vé bao ho quyén ddi véi nhadn hiéu ba
chiéu, xac dinh dau hiéu, nhiing dac trung ctia nhan higu ba chiéu, cac yéu to tac dong
dén viéc xay dung quy pham phap luat can dugc luan giai va nghién ciu cu thé trong
viéc xac 1ap, bao v¢ quyén d6i v6i nhan hiéu ba chiéu. Bong thoi, viéc danh gia cac
yeu t6 tac dong dén viéc xay dung quy pham phap luét lién quan dén nhan hiéu ba
chiéu (nhu mdi quan hé gitra hinh khoi, dac tinh san pham va yéu t6 k¥ thuat) cling
chua dugc luan giai cu thé, dan dén thiéu co so Iy luan trong viéc xac dinh cac diéu
kién bao hd. Chinh vi vy, can c6 mot nghién ciru chuyén sau dé 1am sang to cac khia
canh ly luan phap luat vé bao ho nhan hiéu ba chiéu.

Thir hai, xét dén cac quy dinh cua phap luét vé bao ho nhin hiu ba chiéu van
con nhleu han che doi hoi tiép tuc hoan thién dé theo kip voi thuc tién va xu hu’O’ng
quoc té. Cu thé, phap luat SHTT Viét Nam chua ¢6 quy dinh chuyén bi€t ranh riéng
d6i v6i nhan hleu ba chleu dic biét trong viéc xac dinh céac tiéu chi vé danh gia kha
nang phan bi¢t, bao gom ca kha nang phan biét tu than va cac quy dinh loai trir bao ho.
Nhan hi€u ba chiéu van duoc diéu chinh theo cung mét khung phap 1y chung Ve nhan
hiéu. Cach tiép can nay da boc 16 nhiéu bat cap trong viéc xac dinh pham vi, diéu kién
bao ho; ti€u chi xac dinh hanh vi xdm pham quyén; dong thoi, viéc khong phén dinh
cu thé ranh gi61 phép luat dleu chinh gitra nhén hi¢u ba chiéu véi KDCN, tac pham my
thuét u’ng dung Nhitng bat cip vé mit phap luat khong chi tao nguy co chdng l4n
quyen ma coOn gy can tro trong viéc gh1 nhan va bao vé quyén SHTT mot cach hi¢u
qua Trong khi do, nhleu quoc gia da xay dung va ban hanh quy dinh riéng dleu chinh
v€ nhén hi¢u ba chiéu nhu mot ddi tuong dac thu trong hé thong phap luat vé bao ho
quyén SHTT. Thong qua viéc thiét lap cac tiéu chi nhan dién rleng biét, quy dinh vé
quy trinh dang ky, tham dinh va giai quyét tranh chap, cic nudc niy da timg budc han
ché tinh trang chong 1an quyén, tao dung khung phap 1y minh bach. Phap luat Viét
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Nam c6 sy twong dong nhat dinh vé& mit nguyén tic voi hé thong phap lut cia nhiéu
qudc gia trong viéc ghi nhan va bao ho nhan hi¢u ba chleu la mot loai nhan hiéu,
nhung khoang cach trong thuc hién cac quyen trén thuc té lai kha 16n. Do do, viéc
nghién ctru, phén tich cac bat cip noi trén 1a can thiét dé 1am co s¢ dé xuit giai phép
hoan thi¢én khung phap luét, tr 6 nang cao hi¢u qua bao h nhéan hi¢u ba chidu tai
Viét Nam, dong thoi tiém can VOl cac chuin muc phap 1y quéc te

Thir ba, nghién ctru thyc tién thyc hién phap luét cho thiy van con nhleu vuong
mac glua quy dinh phap luat va thyc tlen thyc hién phép luét trong thuc té, dac biét 1a
trong qua trinh glal quyet cac tranh chap lién quan dén nhan hiéu ba chiéu. Cac vu,
viéc xam pham quyén dbi voi nhan hiéu ba chiéu nhu sao chép, sir dung hinh dang sén
pham d3 duoc ding ky, hoic di duoc st dung rong réi trong thyc tién va dat dugc kha
nang phan biét hang hoa, dich vu. Diéu dic biét trong bdi canh cong nghé phat trién
nhanh chong, su phat trién cua tri tu¢ nhan tao, cac hanh vi xam pham quyén SHTT
noi chung va ddi véi nhan hi¢u ba chiéu noi riéng ngay cang tinh vi, phirc tap hon. Tuy
nhién, viéc xu 1y lai gap nhiéu vudng mic do thleu vang cac quy dinh phap luat diéu
chinh cac tinh hubéng mai phat sinh trong thuc tién. Trong khi do, so v6i cac quoc gia
phat trién nhu Hoa Ky, Lién minh chau Au (EU), Nhat Ban va Trung Quédc noi nhin
hiéu ba chiéu dugc coi 1 cong cu quan trong dé xay dung va dinh vi thuorng higu, tai
Viét Nam vigc ghi nhén, bao hd va bao v€ cac quyén dbi loai nhan hiéu nay van con
101 rac, thiéu tinh chién lugc va sy hd trg phap 1y twong Ung.

Tu nhitng phan tich néu trén, nghién ctru sinh lya chon thuc hién dé tai “Phéap
Iudt vé bdo hg nhin higu ba chiéu tai Viét Nam” 1am luan an tién si luat hoc.

2. Muc dich va nhiém vu nghlen cliru cta luan éan

2.1. Muc dich nghién cwu cia lugn an

Muc dich nghién ciu cua luan an la l1am 1 co sé Iy luan va thyc tién cia phap
luat vé bao ho nhan hiéu ba chiéu; phén tich, danh gia mét cach toan dién cac quy dinh
cta phap luat hién hanh va thuc tién thuc hién phap luat tai Viét Nam trong bdi canh
thuc hién cac cam két vé sé hitu tri tug, trén co sé d6 dé xuat cac dinh hudng va giai
phap khoa hoc hoan thién phép luat va nang cao hiéu qua thuc hién phép luat vé bao
ho nhan hiéu ba chiéu tai Viét Nam

2.2. Nhigm v nghién creu cia lugn an

Dé dat duoc muc dich nghién cau trén, luan an dat ra cac nhiém vu nghién ciu
cu thé sau:

Thit nhdt, tong quan va danh gia tong quan tinh hinh nghién ctru lién quan dén dé
tai va duara co so ly thuyét nghlen ctru cho luén an;

Thit hai, hé thong hoa va lam rd nhitng van dé ly luan, Iy luan phap luat vé bao
ho nhan hi¢u ba chiéu nhu: khai ni¢m, dac diém, phan loai, vai tro, y nghia, ndi dung
phép luét vé bao ho nhin hiéu ba chiéu, xac dinh vi tri phap ly ctia nhan hiéu ba chiéu
trong mdi lién hé véi cac dbi tuong SHTT khéac nhu KDCN va tac pham my thuat;

Thir ba, phén tich va danh gia nhitng van dé 1y luan phap luat va thye tién thuc hién
phép luat vé bao hd nhan hiéu ba chiéu tai Viét Nam, trong nghlen ctru ddi sanh véi phap
lut cac nude nhu Hoa Ky, Lién minh chau Au Trung Qudc va Nhat Ban 1 nhiing qubc gla
c6 quy dinh cu thé vé bao hd nhén higu ba chiéu, tir d6 chi ra nhing bét cap tir quy dinh ctia
phap ludt va vuéng mic tir thue tién thuc hién phép luat;

Thir tu, Xay dung dinh huéng lam co s cho cac giai phap hoan thi¢n phap luat va
nang cao hi¢u qua thuc hi¢n phap luat vé bao ho nhan hiéu ba chiéu tai Viét Nam.

3. Poi twgng, pham vi nghién ciru caa luan an

3.1. Poi trong nghién cizu cia lugn an

Luén &n tap trung nghién ctru cac ddi tuong sau:

Thez nhdt, 1y luan va ly luan phap luat vé bao ho nhan hiéu ba chiéu qua viéc
phan tich cac quan diém, ly thuyét nghién ciu vé nhan hiéu ba chiéu nhu: 1y thuyét vé
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quyén s& hitu, ly thuyét vé tinh chirc nang, 1y thuyét vé kha nang phan biét va ly thuyét
vé chi phi tim kiém;

Thir hai, phap luat vé bao ho nhéin hiéu ba chiéu qua phan tich, danh gia cac quy
dinh phap luat nhu: Luat SHTT 2005 stra ddi, bd sung ndm 2009, 2019 va 2022 (Luat
SHTT Viét Nam hi¢n hanh); Nghi dinh 65/2023/ND-CP va Thong tu 23/2023; Quy
ché thdm dinh don nhan hiéu hién hanh va cac vin ban phap luat c6 lién quan dén
nhan hiéu ba chiéu; va thyc tién thyc hién phap luat vé bao ho nhin hiéu ba chiéu dé
giai quyét nhitng van dé ma nhiém vu nghién ctru dit ra;

Thet ba, cac diéu uéc qudc té lién quan dén nhan hiéu ba chiéu ma Viét Nam la
thanh vién nhu: Cong uéc Paris, Hiép dinh TRIPS, CPTPP, EVFTA (mang tinh chét
tham chiéu va & mic d6 nhat dinh; quy dinh phap luat caa mot sé qudc gia trong linh
vuc bao ho nhan hiéu ba chiéu nhu Hoa Ky, Lién minh chau Au (EU), Trung Quéc va
Nhat Ban nham rdt ra bai hoc kinh nghiém cho Viét Nam.

3.2. Pham vi nghién cizu caa lugn an

Thet nhdt, pham vi vé ngi dung: Trong pham vi ndi dung cua Luan an vé bao ho
quyén SHCN d6i véi nhan hiéu ba chiéu (goi tat 1a: bao ho nhan hiéu ba chiéu), dau
hiéu ba chiéu duoc s dung dé chi dén “hinh ba chiéu” va “chit cai, tir ngit két hop voi
hinh ba chiéu”, cu thé gém céc noi dung sau:

+ Piéu klcn bao ho nhan hiéu ba chiéu nhu: Kha ning phan biét ty than cia dau
hiéu hinh ba chiéu, khong triing hoac twong tu gay nham lan véi nhan hiéu cua cac t
chirc, ca nhan khac, khong trung hodc tuong tu gay nham Ian véi cac ddi twong quyén
SHTT khac nhu KDCN, quyén tac gia ddi voi tac pham my thuat va khong thuoc cac
trurong hop loai trir ctia phap luat;

+ Thu tuc x4c 1ap quyén d6i voi nhan hiéu ba chiéu: Thong qua thi tuc tham dinh
hinh thirc, thim dinh noi dung don ding ky bao ho nhan hiéu ba chiéu, tir chdi cap
giay ching nhan, gidi han vé khong gian va thoi gian ciia nhan hiéu ba chiéu;

+ Chu thé va noi dung quyén: Xac dinh chi thé dugc bao ho va noi dung quyén
cua chu so hitu nhu quyén nhan than, quyén tai san, quyén va nghia vu cua chu sé hitu
nhan hiéu ba chiéu;

+ Hanh vi xam pham quyen va céc bién phap bao vé quyen SHCN d6i véi nhan hiéu
ba chiéu, thong qua co ché Nha nudéc ghi nhan va cap quyen doc quyen cho chu s¢ hitu
nhan hiéu ba chiéu va thuc hién céc bién phap bao vé quyén trong thyc té tai Viét Nam.

B4 noi dung nghién ctiu trong luan an dugc 16ng ghép va so sanh véi phéap luat
ctia mot sé qudc gia cé quy dinh chi tiét vé bao ho nhan hiéu ba chiéu nhu Lién minh
chau Au (EU), Hoa Ky, Nhat Ban va Trung Qudc, nham rt ra bai hoc kinh nghiém c6
gia tri tham khao cho qua trinh hoan thién phap luat va thuc tién thyc hién phap luat vé
bao ho nhan hiéu ba chiéu tai Viét Nam.

Thet hai, pham vi vé khdng gian: Luan an nghién ciu thyc tién thyc hién phap
luat vé bao ho nhan hiéu ba chiéu tai Viét Nam.

Thet ba, pham vi vé thei gian: Tir 01/7/2006 Luat SHTT Viét Nam hién hanh c6
higu luc dén hét nam 2024.

4. Phwong phap luian va phwong phap nghién ciu luan an

4.1. Phwong phdap ludn

Luén an duoc thyuc hién dya trén co s¢ phuong phap luan cua chi nghia Mac-Lé
nin, tu twéng H6 Chi Minh, quan diém duong 16i cua Dang va Nha nuac vé nén kinh
té thi truong dinh hudng xa hoi chi nghia va hoi nhap qudc té va dinh huéng bao ho
quyén SHTT trong d6 c6 quyén dbi véi nhan higu ba chiéu. Cac quan diém, hoc thuyét
nghién ciru lién quan dén nhan hiéu ba chiéu.

3



4.2. Phwong phdp nghién ciru cua lugn an

Nhim dat duoc cac muc tiéu nghién ciu di dé ra, luan an s dung tong hop
nhiéu phuong phap nghién ciru khoa hoc phap Iy, két hop giira ly luan va thuc tién,
gitra phan tich dinh tinh va danh gia dinh luong. Viéc lua chon va &p dung cac phuong
phap duoc thyuc hién linh hoat, phu hop véi tirng ndi dung cu thé caa luan &n. Cu thé:

Thir nhdt, phuong phap phan tich, tong hop.

Thir hai, phuong phap so sanh luat hoc.

Thit ba, phuong phap nghién ctru tinh hubng.

Thur tu, phuong phap du bao khoa hoc.

Thir nam, phuong phap mo phong.

5.'Y nghia khoa hoc va y nghia thwc tién cia luan an

5.1. Y nghia khoa hoc ciia lugn an

Két qua cua luan an c6 y nghia thiét thuc trong viéc gop phan xay dung hé théng
Iy luan vé bao ho nhan hiéu ba chiéu.

Luan an la sy nhin nhan, danh gid mot cach khoa hoc vé nhitng uu diém, han
ché, trong cac quy dinh cua phap luat ve bao ho nhan hi¢u ba chiéu. Két qua cua luan
an cung cap mot hé théng luan cir khoa hoc cé y gié tri tham khao cho co trinh xay
dung va hoan thién phéap luat Viét Nam vé bao ho nhan hiéu ba chiéu.

5.2. Y nghia thuc tién cia lugn an

Thit nhat, ddi véi cong tac nghién cau va giang day: Luan an 1a nguon tai liéu
nghién ciru chat lwong cho céc nha nghién cau, hoc gid, nguoi hoc vé linh vuc SHTT.
Thong qua viéc phan tich phap luat Viét Nam trong mdi twong quan so sanh v6i phap
luat quc té, luan an gitp nguoi giang day dinh hinh dugc cai nhin toan dién Vvé van dé
bao ho nhan hiéu ba chiéu. Biéu nay khong chi hd tro viéc truyén dat kién thirc mot
cach c6 hé théng ma con dinh hudng sinh vién trong viéc danh gia, nghién ciu nhirng
wu diém, han ché cua phép luat Viét Nam hién hanh.

Thet hai, doi véi cac co quan quan ly vé SHTT: Viéc nghién citu vé bao ho nhan
hiéu ba chiéu gop phan hd trg B6 KH&CN, ciing nhu Cuc SHTT, trong viéc xay dung
cac tiéu chi danh gia va quy trinh tham dinh don dang ky nhan hiéu mot cach nhanh
chéng, chinh xac va théng nhat. Két qua nghién ctru ¢6 thé 1am co sé tham khao thyc
tién quan trong trong cong tac quan ly, gilp nang cao hiéu qua xét duyét va bao ho
quyén SHTT tai Viét Nam.

Thit ba, doi véi cac nha 1ap phép: Luan an dua ra nhitng phan tich chuyén sau vé
co so phap Iy va thuc tién thuc hién phap luat vé bao ho nhadn hiéu ba chiéu tai Viét
Nam, dong thoi ddi chiéu voi hé théng phap luat cua nhiéu qudc gia trén thé gidi. Qua
d6, luan an danh gia cac quy dinh hién hanh vé qué trinh tham dinh don diang ky bao
ho, rat ra nhitng bat cap, duoc xem 1a co s¢ quan trong dé co quan 1ap phap tham khao
trong qua trinh stra d6i, bo sung va hoan thién phap luat vé SHTT, nham dam bao tinh
pht hop vai thong 1é québc té va thyc tién trong nudc.

6. Nhirng déng gop méi caa luan an

Thet nhdt, luan an gop phan bo sung va 1am phong pht thém co s& Iy luan phap
luat vé bao ho nhan hiéu ba chiéu tai Viét Nam.

Thar hai, luan an phan tich, danh gia mot cach toan dién quy dinh cua Luat
SHTT va céac van ban lién quan vé bao ho nhan hiéu ba chiéu trén co sé c6 su so
sanh vai phap luat nuéc ngoai va thuc tién thuc hién dé chi rd diém han ché trong
quy dinh phap luat vé bao ho nhan hiéu ba chiéu dé tir d6 dé xuat vé diéu kién bao
ho nhan hiéu ba chiéu, trong d6, dinh nghia phap luat vé nhan hiéu ba chiéu, xay
dung tiéu chi xac dinh cac dau hiéu duoc bao ho nhan hiéu ba chiéu, quy dinh cy thé
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cic tiéu chi danh gia kha ning phan biét nhan hiéu ba chiéu; vé thu tuc xac lap
quyén déi v&i nhan hiéu ba chiéu, dic biét can bd sung quy dinh vé nhan hiéu ba
chiéu vao Quy ché thim dinh don ding ky nhin hiéu; vé hoan thién quy dinh phép
luat vé noi dung quyén va nghia vy déi véi nhan hiéu ba chiéu; vé hoan thién quy
dinh phap luat vé hanh vi xam pham quyén va bién phap bao vé quyén di véi nhan
hiéu ba chiéu, b sung quy dinh chuyén biét diéu chinh hanh vi xam pham déi véi
nhan hiéu ba chiéu, xay dung tiéu chi danh gia “twong tu gay nham lan” dbi voi
nhan hiéu ba chiéu, phan dinh rach roi giita nhan hiéu ba chiéu va KDCN.

7. Két cau caa luan an

Ngoai phan mé dau, két luan, danh muc tai liéu tham khao, noi dung luan &n gdm
4 chuong sau:

Chuong 1. Tong quan tinh hinh nghién ctru va co so ly thuyét nghién ciu

Chuong 2. Nhitng van dé 1y luan phap luat vé bao ho nhan hiéu ba chiéu

Chuong 3. Thyc trang phap luat va thyuc tién thyc hién phap luat vé bao ho nhan
hiéu ba chiéu tai Viét Nam

Chuong 4. Binh hudng, giai phap hoan thién phap luat va nang cao hiéu qua thyc
hién phap luat vé bao ho nhan hiéu ba chiéu tai Viét Nam



ﬁ . . CHUONG 1_ o , )
TONG QUAN TINH HINH NGHIEN CUU VA CO SO LY THUYET NGHIEN
CUU LIEN QUAN PEN LUAN AN

1.1. Tong quan tinh hinh nghién ciru lién quan dén luan an

1.1.1. Nhaéng céng trinh nghién cizu vé Iy lu@n va phap ludt bao hg nhan higu
ba chiéu

- Jenny Bergquist va Duncan Curley (2008) “Shape Trade Marks and
Fast-moving Consumer Goods " (Dinh huong thuong hiéu va hang tiéu dung nhanh

- Hiép hoi Toa an Hoa Ky (2009), “What is a trademark?”” (Nhan hiéu la gi?)

- Tobias Cohen Jehoram, Constant Van Nispen va Tony Huydecoper (2010),
“European Trademark Law: Community Trademark Law and Harmonized National
Trademark Law (Lugt Nhan hi¢u Chau Au: Ludt Nhan hiéu céng dong va su hod hop
véi Ludt Nhan hiéu quéc gia .

- Vuong Thanh Thay, (2011) “Ddu hiéu mang chirc nang trong phdp ludt vé
nhan hiéu, quy dinh cua phdp ludt va thuc tién ap dung tai Hoa Ky, chdu Au, va Viét
Nam”, Lun 4n tién si Luat hoc, chuyén nganh Luat Quéc té va so sanh, Truong Pai
hoc Luat Ha No1.

- AMIR H. K, (2012), “Three-dimensional objects as marks: does a “dark
shadow” loom over trademark theory” (Cdc vdt thé ba chiéu: Liéu béng téi cé bao
trim 1y thuyét nhan hiéu?)

- Irene Calboli & Martin Senftleben, (2018) “The Protection of Non-Traditional
Trademarks: Critical Perspectives”(Bdo hé nhan hiéu phi truyén thong: Quan diém
phé phan” Nha xuét ban Pai hoc Oxford

- Trung tdm nghién ctru, dao tao, hd trg va tu van, Cuc SHTT Viét Nam (2018)
“Bdo hg nhan hiéu ba chiéu va nhan hiéu mau”.

- Hao Chen, (2018), “Non-traditional trademark protection in China: New
opportunities and challenges” (Bao vé nhan hiéu phi truyén théng ¢ Trung Qudc:
Co hoi va thach thicc mai).

- L& Quang Vinh, (2019), “Bdo hé nhan hiéu ba chiéu ¢ Lién minh Chdu Au” va
“Khuynh hwéng chdp nhdn hodc tir chéi bao hg nhadn hiéu ba chiéu (3D trademark)
hay con goi 1a nhan hiéu hinh dang (shape trademark), nhin tz thuc tién cua My va
Lién minh chau Au”.

- L€ Quang Vinh (2020), “Bdo hé nhan hiéu ba chiéu tai Nhdt Ban

- Toshiko Takenaka (2020) “Trademark Protection for Fashion Design in Japan:
Comparative Law Perspective” (Bao hd nhan hiéu cho thiét ké thoi trang tai Nhat
Ban: Goc nhin so sanh).

- Pham Thi Diép Hanh, (2021), “Phdp Iudt vé bdo hg hinh anh tong thé thurong

ai”, Luan an Tién si, Truong Pai hoc Kinh té - Luat, Pai hoc Qudc gia TP.HCM.

1.1.2. Cong trinh nghién cizu thec trang phap ludt va theec tién thec hign phap
lugt vé bdo hé nhan hiéu ba chiéu

1.1.2.1. Cong trinh nghién cizu thyec trang phap ludt vé bao hé nhan hiéu ba chiéu

- Amir H. Khoury, (2008), “Three-dimensional objects as marks: does a “dark
shadow” loom over trademark theory?” (Vat thé ba chiéu nhuw nhén hiéu: liéu “bong
t6i” c6 phii 18n 1y thuyét nhan hiéu), Cardozo arts & Entertainment Vol. 26:335.

- Luis C.Schmidt (2010), “Three dimensional marks: the borderline between
trademarks and industrial designs” (Nhan hiéu ba chiéu: Ranh gigi gia nhan hiéu va



kieu dang cong nghiép), Ky yéu 2000/, trang 261-262, Q.148, Ban Chap hanh
Sorrento, ngay 18/4/2000.

- Vuong Thanh Thuy, (2011), "Ddu hiéu mang chitc ning trong phdp ludt vé
nhan hiéu - Quy dinh cua phap ludt va thyc tién ap dung tai Hoa Ky, chdu Au”,
Luan an Tién si, Truong Pai hoc Luat Ha Noi.

- Nguyén Phan Diéu Linh, (2015) “Si giao thao giiza co' ché bao hé tac pham my
thugt #ng dung vdi bdo hg kiéu dang cong nghiép va nhan hiéu”, Luan van thac sy
luat hoc, chuyén nganh Luat Dan su va Té dung dan su, Trudng Dai hoc Luat Ha Noi.

- Atte Andersin (2017), “Trade Marks and the Third Dimension Implications of
3D Printing in the Likelihood of Confusion of Three-Dimensional Trade Marks”
(Nhan hiéu va chiéu thiz ba, y nghia cia viéc in 3D doi véi khd ndng gdy nham lan cua
nhan hiéu ba chieu), Luan an Luat SHTT, Khoa luét, Dai hoc Helsinki.

- L& Nguyét Anh, (2018) “Bdo hé quyén sé hau tri tué cac thiét ké cong nghiép
doi véi hang dét may thdng qua thyec tién tai Tong Cong ty May 107, Luan vin thac sy
luat hoc, chuyén nganh luat dan sy va T4 tung dan su, Truong Pai hoc Luat Ha Noi.

- Lé Quang Vinh, (2019) “2 legal standards and 6 factors for determining
likelihood of confusion under the laws of Viét Nam ™ (Hai tiéu chuan phap 1y va sau yéu
t6 quyet dinh kha ning gay nhdm 13n hoic khong gay nham 1an tuong ty khi cip hodc tir
chéi cap bao ho nhan hiéu).

- Sarah Cannataci, (2020), “Distinctiveness of three-dimensional trademarks”
(Tinh phan biét cza nhan hiéu ba chiéu).

1.1.2.2. Cong trinh nghién cizu giao thoa giita cdc co ché bao hé vé sé hiru tri
tué lién quan dén nhan hiéu ba chiéu

- Viva R.Moffat (2004) “Mutant Copyrights and Backdoor Patents: The Problem of
Overlapping Intellectual Property Protection” (dich 13: Vian dé chong lan trong bdo ho
quyén s¢ hitu tri tué]) dang trén tap chi Berkeley Technology Law Journal, Vol.19, 2004.

- Estelle Derclaye & Matthias Leistner, (2011) Intellectual property overlaps: a
European perspective, Nxb. Bloomsbury Publishing, North America (Sw chong lan vé
s hivu tri tué: Géc nhin tir chau Au), do Nha xuit ban Bloomsbury Publishing, Bic
My phét hanh.

- “Overlapping rights: the negative effects of trademarking creative works” in
The Evolution and Equilibrium of Copyright in the Digital Age; (Chong ldan quyén: tic
dong tiéu cuc cua vi¢c nhan hi¢u hoa cdc tac phdm sdng tao’ ‘trong Tdp san: Su phat
trién va can bang ciia quyén tac gia trong ky nguyén ky thudt sé) xuat ban nam 2014
tai nha xuat ban Cambridge University Press.

- Lé Thi Anh Xuén (2023) “Van dé chong lan trong bao hé quyen tac gia va
quyén sé hiru ~cong nghi¢p doi véi nhan hiéu theo quy dinh Cua diéu wéc quac té va
phap ludt quéc gia - Iy lugn va thyc tién”, Luan an tién si Luat hoc, Truong Pai hoc
Luat Ha Noi.

1.1.2.3. C6ng trinh nghién citu thuc tién thyc hién phap ludt vé bao hé nhan hiéu
ba chiéu

- M. Lasky (2011), Three Dimensional Trademarks: Understanding United States
Law and Practice” (Nh@n hiéu ba chiéu: Tim hiéu phap lugt va thuc tién cia Hoa Ky).

- L& Xuan Loc, Hoang Thai Son (2012), “Bdo hé nhan hiéu ba chiéu - ly thuyét
dén thyec tién ”, Tap chi Khoa hoc Phap 1y, sb 05 (72), 42-48.

- Vii Thi Hai Yén (2022) “Hoan thién quy dinh phap ludt s¢ haizu tri tué lién quan
dén nhan hiéu hinh ba chiéu va nhan hiéu dm thanh”, Tap chi Nghién ciu phép luat,
tap 38, s6 3 (2022), tr17-29.



Lé Quang Vinh (2023), “Pé xudt gidi phdp gitip tham dinh don nhan hiéu ding
han luat dinh”.

1.1.3. COng trinh nghién ciu vé gidi phap hoan thién phap ludt va nang cao
hiéu qud thgc hién phap ludt vé bdo hg nhan hiéu ba chiéu

- Vii Thi Hai Yén, 2016, “Bdo hé nhan hiéu d@si véi cac dau hiéu hinh ba chiéu”.
Tap chi Luat hoc sb 4/20186.

- Gustavo Ghidini (2018) “The Protection of (Three-Dimensional) Shape
Trademarks and Its Implications for the Protection of Competition”(Bdo ho nhan hi¢u
hinh dang ba chiéu va y nghia doi véi canh tranh).

- Aleksi Haukijarvi, (2018), “The relation of 3d trademarks and design rights in
the light of european union law and legal praxis” (Mdi quan hé giiza nhan hiéu ba chiéu
va quyén thiét ké trong quy dinh cua Lugt Lién minh chau Au va thuec tién phéap lugt).

- L& Quang Vinh, (2022), “Nhdn hiéu ba chiéu trong phap ludt quoc té va dé
xuat cho Viét Nam ”.

- Vi Thi Hai Yén (2022) “Hoan thién quy dinh phap ludt s¢ hazu tri tué lién quan
dén nhan hiéu hinh ba chiéu va nhan hiéu dm thanh”, Tap chi Pai hoc Quéc gia Ha
Noi: Nghién ciu phap luat, tap 38, s6 3 (2022), tr17-29.

1.2. Panh gia két qua nghién cru cia cac cong trinh khoa hoc lién quan dén
dé tai luan an va nhirng van d@é luan an tiép tuc nghién ciu

1.2.1. Pdnh gia két qud nghién ciru ciia cac cong trinh khoa hec lién quan dén
lugn an

Thiz nhdt, cac cong trinh nghién c:zu Iy lugn phap ludt bao hé nhan hiéu ba chiéu

Thi hai, cac cdng trinh nghién cizu theec trang phap ludt bao hg nhan hiéu ba chiéu

Ther ba, cac cdng trinh nghién ciu vé giao thoa giita cdc co ché bdo hé quyén s¢
hizu tri tué lién quan dén nhan hiéu ba chiéu

Ther 1, cac cong trinh nghién cizu theec tién thyc hién phap ludt vé bao hé nhan
hiéu ba chiéu

Thit nam, céc cong trinh nghién cizu vé gidi phap hoan thién phap ludt va nang
cao hiéu qua thuc hién phap ludt vé bao hé nhan hiéu ba chiéu

1.2.2. Nhéing vén dé lu@n an tiép tuc nghién cizu

Thi nhdt, khai niém nhan hiéu ba chiéu.

Thet hai, xac dinh du hiéu dugc cong nhan 1a nhan hiéu ba chiéu

Thet ba, xac dinh tiéu chi phan biét nhan hiéu ba chiéu

Thit tur, quyén va nghia vu ciia cha thé déi voi nhan hiéu ba chiéu

Thit nam, thuec tién thyc hién phéap luat vé bao ho nhan hiéu ba chiéu.

Ther séu, giai phap hoan thién phap luat va nang cao hiéu qua thuc hién phép luat

1.3. Co sé ly thuyét nghién ciu

1.3.1. Ly thuyét nghién citu

Tha nhat, ly thuyét quyén sé hiru tri tué

Tha hai, ly thuyét vé tinh chirc nang ctia nhan hiéu

Thu ba, 1y thuyét vé kha ning phan biét (Distinctiveness Theory)

Thi tu, 1y thuyét chi phitim kiém (Search Cost Theory)

Thir nam, ly thuyét vé quyén s& hitu

1.3.2. Cau héi nghién cizu va gid thuyét nghién ciu

Cau héi nghién cieu 1: Ban chdt phdp Iy va ddic trung ciia nhan hidu ba chiéu
khéc gi véi nhan hiéu thong thuwong?

Gia thuyét nghién cieu: Nhan hiéu ba chiéu c6 ban chéat phap 1y tuong tu VG
nhan hi¢u thong thudng vé chirc nang phan biét hang hoa, nhung c6 dic trung riéng vé
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hinh thirc thé hién, tiéu chi danh gia kha niang phan bi€t va kha nang bao ho phap ly;
chinh nhitng dic thu nay doi hoi phai ¢ huéng dan phap luat riéng biét va cu thé hon
S0 vai nhan hiéu thdng thuong.

Cau héi nghién ciru 2: Nhan higu ba chiéu can ddp ing nhitng diéu kién nao
dé dwec bao hg? Phap lugt Vigt Nam hién hanh diéu chinh vin dé nay nhw thé nao?

Gid thuyét nghién ciru:

Gia thuyét 1: Nhan hiéu ba chiéu Ia mot dang nhan higu phi truyén thong, vé co
ban van phai tuan tha cac diéu kién phéap 1y chung nhu: c6 kha ning phan biét, khong
trung hozc gay nham 13n véi nhan hiéu da duoc bao ho, khdng vi pham cac diéu cam
cua phap luat. Tuy nhién, do dac thu gan lién voi hinh dang ba chiéu cua san pham,
van dé loai trir yéu té chirc ning can duoc quy dinh va ap dung mét cach chat che va
riéng biét hon so véi cac dang nhan hiéu truyén thong.

Gia thuyét 2: Mic du phap luat Viét Nam hién hanh da budc dau ghi nhan nhan
hiéu ba chiéu nhu mot d6i tuong duoc bao ho trong nhdm nhan hiéu, nhung hé théng
tiéu chi phéap Iy &p dung ddi véi nhan hiéu ba chiéu vé kha ning phéan biét, tinh khdng
chic nang va danh gia mic d6 gay nham 1an van con chua cy thé va thiéu huéng dan
chi tiét, dan dén nhitng kho khan va thiéu thong nhét trong thyc tién thyc hién phap
luat vé tham dinh va bao ho nhan hiéu ba chiéu.

Cau héi nghién cizu 3: Thuc tién thec hign phap lugt phap ludt vé bdo hg
nhan hiéu ba chiéu tai Viét Nam hién nay c6 nhitng vréng mdc gi? Nguyén nhan
va gidgi phap la gi?

Gid thuyét nghién cizu:

Gia thuyét 1: DU phép luat Viét Nam da c¢6 quy dinh cho phép bao ho nhan hiéu
ba chiéu, nhung thyc té viéc thuc hién trén thuc té con vudng mac do thiéu hudng dan
chuy@n biét, tiéu chi danh gia chua rd rang, va nhan thirc cua ca doanh nghiép lan co
quan quan 1y con chua day du.

Gia thuyét 2: Cac kho khan phat sinh chu yéu dén tir nguyén nhan phép Iy (thleu
khung tiéu chi cu thé vé tinh phan biét, tinh phi chirc niang), nhan thic chwa thdng nhat
giita cac chu thé thuc hién phap luat va han ché trong ning luc thim dinh cac yéu té
phi truyén thdng nhu hinh khéi ba chiéu.

Cau héi nghién ciru 4: Phap lugt Viét Nam can sita déi, bé sung hogc hoan
thign nhitng quy dinh phép lugt nae dé nang cao hi¢u qud bdo hé nhan higu ba
chiéu tai Vigt Nam?

Gida thuyét nghién ciru:

Gia thuyét 1: Viét Nam c6 thé tiép tuc sir dung co ché bao ho nhan hiéu hién hanh
dé diéu chinh nhan hiéu ba chiéu, tuy nhién can b sung cac huéng dan chuyén biét vé
cach xéac dinh tinh phan biét va loai trir tinh chirc nang ddi voi dau hiéu ba chiéu.

Gia thuyét 2: Viéc sira doi, bo sung cac quy dinh lién quan trong Luat SHTT va
van ban hudng dan 1a can thiét ¢é han ché tinh trang thuc hién phap luat knéng thdng
nhat, dong thoi bao dam méi truong canh tranh cdng bang, binh dang giita cac chi
thé kinh doanh.

1.3.3. Phwo’ng phap tiép cdn

Luan an lya chon ket hop hai phuong phép tiép can chinh, bao gém:

(i) Phuong phap t1ep can lién nganh Luat — Kinh té;

(if) Phuong phap tlep can quyén thong qua co ché bao ho quyén SHTT

(iii) Phuong phap t1ep can phap ly - gido diéu

(iv) Phuong phap tiép can ly thuyét



KET LUAN CHUONG 1

Trong phan dau tién ctia Chuong 1, luan 4n di trinh bay tong quan vé cac cong
trinh nghién ctru trong va ngoai nuée lién quan dén nhan hiéu ba chidu. Cac nghién
ctru ndy dugc chia thanh cdc nhom chinh nhu sau: Nhém nghién ciru vé co sé 1y luan
ctia nhin hiéu ba chiéu, nhém nghién ctu vé thuc trang phap luat va thuc tién thuc
hién phap luat vé bao ho nhin hiéu ba chiéu va nhom nghién ctru vé cac giai phap
hoan thién phap luat va nang cao hiéu qua thuc hién phap luat vé bao ho nhén hiéu ba
chiéu tai Viét Nam.

Dua trén sy phan loai cdc nhom nghién ctru, nghién ctru sinh da lam rd cac van
dé da duoc nghién ciru trude d6, ddng thoi chi ra nhirg van dé chua duge dé cap dén
hozc nhirng khoang trong chua nghién ciru dén. Tir d6, xac dinh nhitng khoang trong
vé 1y luan phap luat va thuc tién thuc hién phép luat, xac dinh nhitng van dé chinh ma
luan 4n s& nghién ciru va can tiép tuc phat trién. Luan 4n ciing da ap dung phuong
phap tong hop cic cong trinh nghién ctru, phan tich cic van dé di dugc dé cap, bao
gém khéi niém nhan hiéu ba chiéu, vai tro va y nghia cua viéc bao v€ nhan hiéu ba
chiéu trong thuc té, cling nhu cac vi du vé nhin hiéu ba chiéu di duoc bao ho & Viét
Nam va nudc ngoai. Bén canh do, luan &an con str dung phuong phap so sanh dé dbi
chiéu cac quy dinh cua phap luat vé bao ho nhin hiéu ba chiéu ciia Hoa Ky, Trung
Qubc, Nhat Ban, Lién minh chdu Au va Viét Nam. bay la co s¢ dé luan an dua ra
nhitng d& xuat nham hoan thién phap luat Viét Nam vé bao ho nhin hiéu ba chiéu
trong cac chuong tiép theo.

Pé xay dung nén tang co so 1y luan cho nghién ciru, luan an da tham khao mot sb
hoc thuyét nhu: Ly thuyét vé quyén SHTT, 1y thuyét chirc ning ctia nhan hiéu, 1y thuyét
kha ning phan biét, Iy thuyét vé chi phi tim kiém va 1y thuyét vé quyén so hitu. Pong
thoi, két hop str dung cac phuong phap nghién ctru nhu: Phuong phéap phan tich, tong
hop, phuong phap so sanh luat hoc, phuong phap nghién ctru tinh hudng, phuong phap
du bao khoa hoc va phuong phap md phong dé lam rd van dé va van dung cac hoc
thuyét trong luan an dé 1am rd nodi dung duogc nghién ctru vé bao ho nhan hiéu ba chiéu.

Hon nita, dé lam rd muc tiéu nghién ctru va két qua dat duogc, nghién ctru sinh da
dua ra bon cau hoi nghién ctru va thong qua céac gia thuyét nghién ciru dé dat dugc cac
muc ti€u cda ludn an la luan giai nhirng van dé vé 1y luan, 1y luan phap luat va thuc
tién thuc hién phap luat vé bao ho nhan hiéu ba chiéu. Tir d6, lam co s& dé xuit cac
giai phap hoan thién phap luat va nang cao hiéu qua thyc hién phap luat vé bao ho
nhan hi¢u ba chiéu tai Viét Nam.
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~_ CHUONG? o
NHUNG VAN BE LY LUAN PHAP LUAT VE BAO HQ
NHAN HIEU BA CHIEU

2.1. Ly luan vé bao h nhan hiéu ba chiéu

2.1.1. Khai niém, dic diém nhan hiéu ba chiéu

2.1.1.1. Khai niém nhan hiéu ba chiéu

Khai niém nhan hiéu ba chiéu duoc tiép can nhu sau: Nhan higu ba chiéu ddu
hiéu dwoc thé hién duréi dang hinh khai ba chiéu, bao gom hinh dang cua sdn pham,
bao bi hodc bdt ky yéu té hinh hoc khéng gian ndo cé khd nédng phdn biét hang hoa,
dich vu cua chi thé nay véi hang hoa, dich vu cua chii thé khac.

2.1.1.2. Pdc diém nhan higu ba chiéu

Thit nhdt, d3c diém vé hinh thirc thé hién ctia ddu hiéu hinh ba chiéu.

Thit hai, dac diém vé kha ning phan bién ctia nhin hiéu ba chiéu

Thit ba, dic diém vé tinh phi chtc ning cta nhan hiéu ba chiéu

Thir tu, dic diém vé dau hi¢u mo ta 1a nhan hidu ba chiéu.

Thir nam, dac diém vé kha nang chong lan quyén véi cac ddi tuong quyén so hitu
tri tué€ khac.

Thir sdu, dac diém vé kha nang thuong mai ctia nhan hi¢u ba chiéu

2.1.1.3. Phan logi nhan hiéu ba chiéu

(i) Phan loai theo hinh thiic thé hién: Hinh dang ba chiéu c6 thé 1a san pham, bao bi
san pham, hoac mdt md hinh thé hién cu thé trong khdng gian ba chiéu, ¢ thé dang ky
bao ho néu dap ung diéu kién vé kha nang phan biét hang hoa, dich vu

(ii) Phan loai theo chitc nang: Nhan hiéu ba chiéu ciing c6 thé chia thanh nhan
hiéu hang hda, nhan hiéu dich vy, nhdn hiéu chirng nhan, nhan hi¢u tap thé,... néu
dugc diang ky boi cac chu thé twong wng va ding trong cac muc dich nhat dinh.

(iii) Phan loai theo kha nang phan biét: Co tinh phan biét tu than va tinh phan
biét théng qua qua trinh str dung.

(iv) Phan loai theo tiéu chi loai trir: Nhan hiéu ba chiéu mang tinh chtrc ning, bao
gom hinh dang vén c6 cua hang héa, hinh dang can thiét do ban chat hang hoa quyét
dinh, hoic hinh dang c6 chire nang k¥ thuat bat budc.

2.1.2. Khai niém, dic diém, y nghia ciia bdo hg nhan higu ba chiéu

2.1.2.1. Khai niém bdo hé nhan hiéu ba chiéu

Khai niém bao ho nhan hiéu ba chiéu: Bdo hé nhan hiéu ba chiéu 1a viéc co quan
cd tham quyén cong nhdn va bao hé quyén sé hitu déc quyén cua chi thé doi véi hinh
dang khéng gian dic trung (ba chiéu) cia hang hoa/dich vy, khi hinh dang dé ¢é kha
néang phdn biét va givip nguwoi tidu diing nhan dién nguon géc thirong mai cua san pham.

2.1.2.2. Bdc diém bdao hé nhin hiéu ba chiéu

Thir nhdt, bao ho nhin hiéu ba chiéu 1a bao ho vé mat hinh thirc cu thé, rd rang,
c6 thé cam nhan bang giac quan.

Thir hai, pham vi bao ho bi gidi han theo 1anh thd va thoi gian bao hd khong
mang tinh toan cau hodc vinh vién.

Thir ba, bao hd nhin hiéu ba chiéu co sy phan bi¢t va giao thoa voi cac ddi tuong
quyén so hiru tri tué khac.

Thir t, diéu kién bao ho d6i v6i nhan hidu ba chiéu nghiém ngit va mang tinh
loai trir cao

Thir ndm, bao ho nhan hiéu ba chiéu tao co s phéap 1y cho viéc khai thac gia tri
kinh té va dinh doat quyén s& hitu.
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2.1.2.3. Y nghia ciia viéc bao hé nhan hiéu ba chiéu

Thet nhat, bao vé quyén loi chinh dang ciia cha s& hitu.

Ther hai, tang cuong kha nang canh tranh va gia tri thuong hiéu.

Ther ba, khuyén khich sang tao, dau tu ddi mai thiét ké.

Ther tur, bao vé quyén loi nguoi tiéu dang.

2.2. Ly luan phéap luét vé bao h nhan hiéu ba chiéu

2.2.1. Khai niém phép ludt vé bdo hg nhan hiéu ba chiéu

Khéi niém phap luat vé bao ho nhan hiéu ba chiéu nhu sau: Phap lugt vé bdo hé
nhan hiéu ba chiéu, bao gom tong thé cac quy pham phap ludt do nha nwéc ban hanh,
diéu chinh cac quan he phap Iy phat sinh trong qua trinh xac lap, cdng nhan, khai thac va
bao vé quyén s¢ hitu doi véi nhan hleu thé hién duéi dang hinh ba chiéu.

2.2.2. bdc diém phap lugt vé bdo hé nhan hiéu ba Chleu

Thar nhat phap luat vé bao ho nhan hiéu ba chidu gan chit véi chire ning phan
biét cua nhan hiéu.

Thez hai, phap luat vé bao ho nhan hiéu ba chiéu 1a mot bo phan cau thanh cua
phap luat vé bao ho quyén SHCN, thé hién ¢ sy thong nhat trong nguyén tac bao ho,
diéu kién xac 1ap quyén va co ché thuc hién quyén.

Thet ba, phap luat bao ho nhén hiéu ba chiéu huéng dén bao vé quyén loi cua ca
chu s hitu 1An nguoi tiéu dung.

Thet tue, phap luat bao ho nhan hiéu ba chiéu mang tinh chat lién nganh.

2.2.3. Vai tro ciia phap ludt vé bao hg nhan hiéu ba chiéu

Thez nhat, phép luat 1a céng cu dé Nha nude kiém soét va bao vé quyén cua chu
thé d6i v&i nhan hiéu ba chiéu.

Thet hai, phap luat 13 co s& giai quyét mau thuan, xung dot phat sinh khi c6 hanh
vi Xam pham quyeén.

Thir ba, phap luat vé bao ho nhin hiéu ba chiéu 13 co s¢ biao dam quyén va loi ich
hop phap cia cac chu thé trong mdi quan hé thuong mai, loi nhuén 1a tiéu chi quan trong.

Thir tir, phap luat vé bao ho nhan hiéu ba chiéu giit vai trd dic biét quan trong
trong viéc hd trg doanh nghiép xiy dung, khai thac va bao vé tai san quyén SHCN

Thit nam, phap luat vé bao ho nhan hiéu ba chiéu thac day sang tao, khuyén
khich dau tu, phat trién kinh té va tao lap moi trudng canh tranh 1anh manh.

2.2.4. Ngi dung phap ludt vé bdo hg nhan hiéu ba chiéu

Thiz nhat, nhém quy pham vé diéu kién bao hg nhan hiéu ba chieu

Thar hai, nhdm quy pham Ve thu tuc xac lap quyén

Ther ba, nhom quy pham Ve ngi dung quyén bdo hg nhan hiéu ba chiéu

Thit tir, nhém quy pham vé hanh vi xam pham quyén va bién phap bdo vé quyén
doi véi nhan hiéu ba chiéu

2.3. C4c yéu td tac dong dén phap luat va thuc hién phap luat vé bao h
nhan hiéu ba chiéu

2.3.1. Yéu té tac dong dén phap ludt vé bao hg nhan hiéu ba chiéu

- Hé thdng phap luat dong bo hiéu qua

- Hé théng phap luat chua dong bo

- Yéu tb kinh té va khoa hoc, cong nghé

- Yéu td an 1¢, tién lé tac dong dén phap luat vé bao ho nhan hiéu ba chiéu

2.3.2. Yéu té tdac déng dén thyc hién phap ludt vé bdo hé nhan hiéu ba chiéu

- Nhén thtc cta cac chu thé dang ky bao ho

- Nang lyc xir Iy va tham dinh don ctia co quan Nha nuéc

- Thyc hién cac cam két qudc té
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KET LUAN CHUONG 2

Chuong 2 ctia Ludn 4n, nghién ctru sinh tap trung 1am 1 cac ndi dung vé Iy luan
va 1y luan phép luat vé bao ho nhan hiéu ba chiéu tai Viét Nam hién nay.

Trude hét, & goc do 1y luan vé nhin higu ba chiéu, chuwong 2 di nghién ctru khai
niém va dic diém cua nhan hiéu ba chiéu, tir d6 xac dinh nhimg ddu hiéu nhan dién
loai nhan hiéu nay trong thuc tién. Nhan hiéu ba chiéu dugc hiéu 1a ddu hiéu c6 hinh
dang khong gian, thudng duoc thé hién qua hinh déng cua san phdm, bao bi hodc bat
ky yéu t6 tao hinh mang tinh dic thu c6 kha ning phan biét hang hoa, dich vu. Viéc
xac dinh ding dic diém cta nhan hiéu ba chiéu 1a co s quan trong dé van dung phu
hop trong thuc tién.

Thi hai, & gbc d6 1y luan phap luat, chuong 2 d3 phan tich khai niém, dic diém
nhan hiéu ba chiéu, 1am rd vai trd, ¥ nghia phéap 1y cta viéc bao ho nhin hiéu ba chiéu
trong viéc thuc déy canh tranh lanh manh, bao vé quyén va loi ich chinh dang cta chu
so hiru trong nén kinh té thi truong.

Thi ba, & goc d6 phap luat, chuong 2 di di sau vao phan tich phap luat vé bao ho
nhén hiéu ba chiéu, bao gém: khai niém, dic diém cua phap luat, phan loai phéap luat
bao hd nhin hiéu ba chiéu va vai trd cla phap luat trong viéc xac lap, cong nhan va
bao vé quyén s hitu d6i v6i nhan hiéu ba chiéu. Noi dung phap luat vé bao ho nhan
hiéu ba chiéu dugc trinh bay c6 hé thong voi bén nhom quy pham chinh: (i) quy dinh
vé diéu kién bao ho; (ii) quy dinh vé thu tuc xac lap quyén; (iii) quy dinh vé ndi dung
quyén; (iv) quy dinh vé hanh vi xdm pham quyén va cac bién phap bao vé quyén.

Cubi cung, & goc dd céac yéu to tic dong dén phap luat va thyc tién thyuc hién
phap luét vé bao ho nhin hiéu ba chiéu. Noi dung chuwong 2 tiép can bao gom ca yéu td
khach quan (méi truong kinh té - xa hoi, su phat trién cta khoa hoc cong ngh¢, xu
huéng hoi nhap qubc té) va yéu t6 chii quan (ning luc cia co quan thuc thi, nhan thirc
ctia doanh nghiép va nguoi tiéu dung, tinh hiéu luc va kha thi ctia hé thong phap luat).
Viéc nhan dién va danh gia ding cac yéu to nay c6 y nghia quan trong trong viéc hoan
thién phép luat va nang cao hiéu qua bao ho ddi v&i nhan hiéu ba chiéu trong thuc tién.
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, 'CHUONG 3 , ‘
THU'C TRANG PHAP LUAT VA THUC TIEN THUC HIEN PHAP LUAT VE
BAO HQ NHAN HIEU BA CHIEU TAI VIET NAM

3.1. Thuc trang phép luat vé bao hd nhan higu ba chiéu tai Viét Nam

3.1.1. Thuc trang phap lugt vé diéu kién bdo hé nhan hiéu ba chiéu

3.1.1.1. Quy dinh cia phép ludt vé diéu kién bdo hé nhan hiéu ba chiéu

Thit nhdt, ddu hiéu nhin thdy duoc.

Ther hai, khd nédng phdn biét ciia nhan hiéu ba chiéu

3.1.1.2. Nhitng bat cdp cua phap ludt vé diéu kién bdo nhan hiéu ba chiéu

Thet nhat, phép luat chua c6 dinh nghia rd rang vé nhan hiéu ba chiéu.

Thet hai, phap luat con thiéu cac tiéu chi danh gia, phan loai dé xac dinh diéu
Kién bao ho.

Thit ba, quy dinh vé “str dung dé dat duoc kha ning phan biét” con mang tinh
hinh thurc.

Thi tur, thiéu phwong phéap kiém tra hiéu qua dau hiéu hinh ba chiéu

3.1.2. Thuc trang phép ludt vé thi tuc xac ldp quyén déi véi nhan higu ba chiéu

3.1.2.1. Quy dinh cua phap lugt vé thi tuc xac ldp quyén doi véi nhan hiéu ba chiéu

Budc 1: Chuan bi va nop hé so ding ky:

Buéc 2: Tham dinh hinh thuc:

Budc 3: Cong bd don:

Budc 4: Tham dinh ni dung:

Budc nam: Cép van bang bao ho:

3.1.2.2. Nhiing bat cdp vé thu tuc xac ldp quyén dai véi nhan hiéu ba chiéu

Thir nhat, quy dinh ctia Viét Nam vé tham dinh hinh thuc.

Thit hai, yéu cau vé s luong hinh chiéu tai Viét Nam con chua rd rang.

Thit ba, thiéu céc tiéu chi huéng dan 1 rang trong viéc danh gia kha ning phan
biét ctia nhin hiéu ba chiéu trong quy trinh thim dinh ndi dung.

Thir tw, phap ludt chua c6 huéng din 16 rang vé viéc phan biét giita hinh dang
mang tinh chic nang (khong dugc bao hd) va hinh dang c6 chic nang trang tri hodc
két hop ca hai yéu t0.

3.1.3. Thuc trgng phap ludt vé ngi dung quyén va nghia vu ciia chi sé hiru
nhan hiéu ba chiéu

3.1.3.1. Quy dinh cua phép ludt vé néi dung quyén cua cha sé hiru nhan hiéu
ba chiéu

Thiz nhdt, doc quyén ciia chii s¢ hitu ddi véi nhan hiéu ba chiéu

Ther hai, nghia vu cua chi so hiru nhan hiéu ba chiéu.

3.1.3.2. Nhitng bdt cdp trong quy dinh vé quyén va nghia vu cua chi s hizu nhan
hiéu ba chiéu

Thi nhat, bat cap trong quy dinh caa phép luat vé cha thé.

Thet hai, vé nghia vu sir dung nhan hiéu ba chiéu.

~ Thir ba, bat cap trong viéc xac 1ap quyén s¢ hiru doi v6i nhan hiéu ba chiéu
noi tieéng.
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3.1.4. Thuc trgng phap lugt vé hanh vi xam phgm quyén va bién phap bdo vé
nhan higu ba chiéu

3.1.4.1. Quy dinh cia phap ludt vé hanh vi xam phgm va bién phap bdo vé nhan
hiéu ba chiéu

Thir nhdt, vé hanh vi xdm pham quyeén.

Ther hai, phap luat SHTT Viét Nam hién hanh quy dinh day du céc bién phap bao
vé quyén ddi véi nhan hiéu ba chiéu, twong ty nhu cac loai nhan hiéu khéc.

3.1.4.2. Nhitng bdt cdp trong quy dinh vé hanh vi xam pham quyén va cac bién
phap bdo vé nhan hiéu ba chiéu

Thir nhdt, phap luat hién hanh thiéu ving quy dinh chuyén biét va mang tinh dinh
hudng ddi v6i nhan hi¢u ba chiéu.

Thir hai, tiéu chi xac dinh “twong tu gy nhim 1an” ddi v6i nhan hiéu ba chiéu
con thiéu rd rang va dé bi dién giai chu quan.

Thir ba, pham vi diéu chinh va tiéu chi nhan dién hanh vi canh tranh khong lanh
manh lién quan dén nhan hiéu ba chiéu con thiéu rd rang va cu thé.

Thur tw, ranh gi61 phap 1y khong rd rang gitra nhan hiu ba chiéu va KDCN.

Thir nam, cac bién phap bao vé quyén con yéu, dic biét trong méi truong thuong
mai dién tir va qudc té.

3.2. Thuec tién thyc hién phap luat vé bao hd nhan hiéu ba chiéu

3.2.1. Thuc tién theec hign phép lugt vé diéu kién bdo hé

3.2.1.1. Két qud dat dwoc trong thuc tién xdc dinh diéu kién bdo hé nhan
hiéu ba chiéu

Ther nhdt, truéc thoi diém Ludt So hitu tri tué sira doi, bé sung ndam 2022

Ther hai, khi Ludt Sé hizu tri tué sica doi, bé sung nam 2022 c¢6 hiéu luc

3.2.1.2. Nhitng virong mdc vé thyec tién thuc hién phap ludt vé diéu kién bao hg
nhan hiéu ba chiéu

Thir nhdt, thuc tién thyc hién viéc khai bdo va phan loai nhan hiéu ba chiéu
trong to khai dang ky.

Thit hai, s6 luong don ding ky nhin hiéu ba chiéu tai Viét Nam trén thyc té con
tuong ddi it, phan anh mirc do pho bién va nhan thirc con han ché cua cong dong
doanh nghiép dbi véi loai hinh nhan hiéu nay.

Thir ba, cach thirc mo ta nhin hiéu ba chiéu trong to khai hién van con giy nhiéu
lang ting, ngudi ndp don phai mo ta day di hinh dang va mau sic ciia nhan hiéu.

Thir t, phap luat da bo sung cac quy dinh rd rang hon cho viéc dang ky nhan
hiéu ba chiéu, nhung thuc tién thyc hién cho théy chua phu hop véi hé sinh thai hd tro
vé thong tin, truyén thong va dao tao dd khién nhiéu doanh nghiép dic biét 1a doanh
nghiép vira va nhé chua du co so dé dua nhin hiéu ba chiéu.

3.2.2. Thuec tién theec hién phap lugt vé thi tuc xac lgp quyén déi véi nhan higu
ba chiéu

Thet nhat, vé sé lwong nhan hiéu ba chiéu dugc cap gidy chiing nhan dang ky
(bao gém ca phan chix va phan hinh).

Thi# hai, thuc tién nhan hiéu ba chiéu dwa trén minh chang sir dung.

Thet ba, vé tha tuc khai b4o trong don diang ky bao ho nhan hiéu ba chiéu.

3.2.3. Thuec tién thuc hién phap ludt vé quyén va nghia vu cia chii thé bao hé
nhan hiéu ba chiéu

Thir nhat, quyén st dung doc quyén mot trong nhirng quyén quan trong nhat cia
chu s& hiru nhan hiéu.

Thir hai, quyén chuyén nhuong va chuyén quyén sir dung nhan hiéu ba chiéu.
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Thit ba, quyén dinh doat tai san nhu gop von hodc thé chap nhan hiéu ba chiéu du
da dugc thtra nhan trong Luat Doanh nghiép va Luat SHTT.

3.2.4. Thuec tién theec hign phap ludt vé hanh vi xam pham quyén va bi¢n phap
bdo vé quyén déi véi nhan higu ba chiéu

3.2.4.1. Thyec tién thic hién phap ludt vé hanh vi xam pham quyén va bién phap
bdo vé quyén déi véi nhan hiéu ba chiéu

Thet nhdt, st dung trai phép dau hiéu tring hoidc tuong tu véi nhan hiéu ba chiéu
da dang ky.

Thir hai, st dung hinh anh mé phong nhin hiéu ba chiéu trong quang céo hay
truyén thong khong chinh thirc.

Ther ba, str dung dau hiéu tring nhan hiéu hinh ba chiéu két hop.

Thi# i, sir dung du hiéu trung dau hiéu, biéu twong da duoc biét dén rong réi.

Thet nam, sit dung dau hiéu hinh twong tu véi nhan hiéu hinh ba chiéu két hop
yéu to chir.

3.2.4.2. Nhitng vueéng mdc trong thuc tién xdc dinh hanh vi xam pham quyén doi
véi nhan hiéu ba chiéu va bién phap bdo vé

Thet nhat, thiéu huéng dan cu thé va thong nhét vé tiéu chi xac dinh hanh vi xam
pham nhan hiéu ba chiéu.

Thet hai, chua c6 co ché xir ly rd rang dbi vai hanh vi md phong nhan hiéu ba
chiéu trong méi truong quang Cao so.

Thet ba, chong lan gitra nhan hiéu ba chiéu véi KDCN, quyén tac gia gay kho
khin trong giai quyét tranh Chép

Thir tur, chua c6 hudng dan phéap ly day du va thong nhat trong viéc xur ly xung
dot gitta cac quyén SHTT, dic biét 1a giita quyén tac gia va quyén ddi v6i nhan hiéu.
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KET LUAN CHUONG 3

Chuong 3 di tién hanh phan tich mét cach toan dién thuc trang phap luat va thuc
tidn thuc hién phap luat vé bao ho nhan hiéu ba chiéu tai Viét Nam. Trong nhirng nim
gan day, phap luat Viét Nam d3 c6 nhimng budc tién dang ké trong viéc thira nhan va
bao vé quyén dbi véi nhan hiéu ba chiéu, thé hién qua cac quy dinh phap 1y lién quan
dén diéu kién bao ho, thu tuc xéac 1ap quyén ciing nhu quyén va nghia vy caa chu so
hitu nhan hiéu ba chiéu. Viéc nay da gbp phan mé rong pham vi bao ho SHTT, dap
rng nhu cau phat trién da dang cua thi trudng va nang cao vi thé cua san pham Viét
Nam trong béi canh hoi nhap kinh té quéc té.

Phap luat da chinh thic cong nhan nhan hiéu ba chiéu 1a mét trong nhitng dbi
tugng dugc bao ho, dong thoi quy dinh cac diéu kién diang ky nham dam bao kha ning
phan biét cua loai nhan hiéu nay. Tha tuc xac 1ap quyén vé co ban tuong ty nhu voi
c4c loai nhan hiéu khac, nhung di bat dau hudng téi su phi hop hon véi dic thu cua
nhan hiéu ba chiéu, tao diéu kién thuan lgi hon cho cac chu thé khi thuc hién dang ky.
Ngoai ra, cac quy dinh vé quyén va nghia vu ctia chu sé hitu ciing da dugc cy thé hoa,
gilp bao vé quyén loi hop phap va nang cao trach nhiém cua cha sé hitu trong viéc st
dung, duy tri va bao vé nhan hiéu.

Tuy nhién, bén canh nhiing két qua dat duoc, phan tich cling cho thay ton tai
nhiéu han ché trong ca quy dinh phap luat va thuc tién thyc hién. Trén phuong dién
phép luat, cac quy dinh lién quan dén diéu kién bao ho nhan hiéu ba chiéu van chua co
huéng dan cu thé, chua théng nhat trong tham dinh hd so ding ky. Thu tuc xé&c 1ap
quyén chua c6 quy trinh chuyén biét, anh huéng dén hiéu qua trong qua trinh xét
duyét. Quyén va nghia vu ctia chu s¢ hiru da duoc quy dinh, viéc thyc hién quyén nay
trén thuc té gap nhiéu kho khan, dic biét trong viéc ngan chin va xi Iy cac hanh vi
xam pham. V& thyc tién, cdng tac thuc hién phéap luat vé bao ho nhan hiéu ba chiéu
con nhiéu vudng mac trong viéc danh gia, quan ly va bao vé nhan hiéu ba chiéu mot
cach hiéu qua.

T6m lai, chuong 3 dd 1am rd nhitng két qua tich cuc da dat duoc trong cong tac
hoan thién khung phap luat vé bao ho nhan hiéu ba chiéu tai Viét Nam, dong thoi chi
ra nhitng han ché can duoc khac phuc. Viéc tiép tuc hoan thién phéap luat, xay dung tha
tuc dang ky phu hop véi dic thi nhan hiéu ba chiéu, ning cao niang luc thuc hién phap
luat cta cac co quan chic ning 1a nhitng nhiém vu cap thiét nhaim dam bao hiéu qua
bao ho quyén sé hitu nhan hiéu ba chiéu. Piéu nay khéng chi bao vé quyén loi hop
phap caa chi sé hitu ma con gop phan nang cao ning luc canh tranh caa doanh nghiép,
thuc day sy phat trién bén vitng caa hé théng SHTT Viét Nam trong béi canh hoi nhap
qudc té ngay cang sau rong.
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CHUONG 4
PINH HUONG, GIAI PHAP HOAN THIEN PHAP LUAT VA NANG CAO
HIEU QUA THU'C HIEN PHAP LUAT VE BAO HQ NHAN HIEU BA CHIEU
TAI VIET NAM

4.1. Pinh hwéong hoan thién phap luat va nang cao hiéu qua thuc hién phap
luat vé khai thac nhan hiéu ba chiéu hiéu qua

4.1.1. Hoan thign phap lugt vé bdo hé nhan higu ba chiéu dim bdo phu hep
voi chi trwong, chinh sdch ciia Ddng va nha nwoc

(1) Can bb sung quy dinh tai cdp Nghi dinh hodc Théng tu vé: Tiéu chi nhan
dang va phan biét nhan hiéu ba chiéu; Méi quan hé gitra nhadn hiéu ba chiéu va KDCN;
hudng dan cu thé vé minh hoa, méd ta ddi tuong trong hd so ding ky. (2) Nang cao
trinh d6 cua d6i ngii tham dinh vién tai Cuc SHTT; xay dung co sé dit liéu va tién 1¢
xét nghiém cho nhan hiéu 3D. (3) Hd tro doanh nghiép va tuy@n truyén nhan thac:
Huéng dan doanh nghiép cach dang ky va bao ho nhan hiéu ba chiéu; thic day lién két
giita cac hiép hoi nganh hang voi co quan quan 1y dé nang cao hiéu qua thyuc hién céc
quyén cua chu sé hitu.

4.1.2. Hoan thién phap ludt vé bdo hé nhdn hiéu ba chiéu dim bao hai hoa
phap lugt quéc té, ton treng cac cam két quac té

Quy dinh vé bao ho nhan hiéu trong Cong udc Paris:

Nhin hiéu ba chiéu theo Hiép dinh TRIPS:

Co ché bao ho xuyén qudc gia qua hé théng Madrid:

Cac cam két trong cac FTA.

Bao dam su hai hoa giita phap luat qudc gia véi thong 1¢ va chuan muc quéc té,
d6ng thoi ton trong va thyuc hién ddy du cac cam két trong FTA.

4.1.3. Hoan thién phéap ludt vé bdo hé nhan hiéu ba chiéu dam bdo sw déng ba,
toan dién cia hé théng phap ludt

Thir nhat, hoan thién phéap luat vé nhan hiéu ba chiéu can dit trong tong thé xay
dung thé ché phép ly hién dai, dinh huéng x& hoi chu nghia.

Thir hai, can dam bao tinh thong nhat va d¢ong bo gitta Luat SHTT va cac dao luat
lién quan.

Thir ba, dinh hudng cu thé cho viéc hoan thién phap ludt vé nhén hiéu ba chiéu.

Thit t, hoan thién phap luat vé nhin hiéu ba chiéu 1a diéu kién nén tang dé thuc
day sang tao va niang cao nang luc canh tranh qudc gia.

4.1.4. Hoan thign phap ludt vé bao hg nhan higu ba chiéu dap i#ng hai hoa lgi
ich hop phap ciia cac chi thé

Thez nhdt, bao vé chu so hiru nhan hiéu thiic day sang tao va dau tu.

Thet hai, bao vé quyén loi ctia doi thii canh tranh tranh doc quyén quéa mirc.

Thir ba, bao vé quyén loi ngudi tiéu ding dam bao da dang va canh tranh lanh manh.

Thi 1, dinh hudng hoan thién phép luat hai hoa loi ich qua céc tiéu chi cu thé.

4.1.5. Pinh hwéng hoan thién phap ludt vé bdo hé nhan hiéu ba chiéu phu hgp
Vi xu hweéng phat trién cia nhan hiéu trong nén kinh té sé hign nay

Ban hanh cdc van ban huéng dan cu the vé bao ho nhén higu ba chicu trong moi
truong so, quy dinh r6 pham vi, diéu kién bao ho hlnh dang s6 hoa va mé hinh 3D, dong
thoi huéng dan céch thirc nop ho so, chitng mlnh quyén st dung trén moi truong $6.

4.2. Giai phap hoan thién phap luat vé bao h nhan hiéu ba chiéu

4.2.1. Gidi phap hoan thign phap ludt vé diéu kién bdo hg nhan hiéu ba chiéu

4.2.1.1. B sung khai niém nhan hiéu ba chiéu trong Ludt S¢ hau tri tué Viét Nam
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“Nhén hiéu ba chiéu la nhan hiéu thé hi¢n bang hinh dang ba chiéu, bao gom
hinh dang sdn phdm, hinh dang bao bi, hogc hinh khéi khac, ¢ khd ndng phdn biét
hang héa, dich vu cua chi thé nay véi chui thé khac trén thi trirong .

4.2.1.2. Thiét Igp hé thong tiéu chi xdc dinh cdc dau hiéu dwoc bdo hé la nhan
hiéu ba chiéu

Thez nhat: Nhan dién dau hiéu duoc coi 1a nhan hiéu ba chiéu.

Thit hai: Viéc danh gia mot dau hiéu ba chiéu c6 duoc bao ho hay khong can dya
trén ba nhom ti€u chi trong tdm sau:

4.2.1.3. Thiét Idp hé thong cdc tiéu chi danh gid kha néing phdn biét nhén hiéu ba chiéu

Thir nhdt: DAu hiéu hinh ba chiéu két hop.

Ther hai: DAu hiéu hinh ba chiéu: Xac dinh dau hiéu hinh ba chiéu nén duoc coi
la mot ddi twong duoc bao ho 1a nhan hiéu ba chiéu ngay tir thoi diém nop don, néu
ngudi ndp don néu rd duoc ndi dung va ¥ nghia cua yéu té hinh.

The ba: Céc dau hiéu hinh c6 thé mang tinh mé ta diac diém hoic gia tri cua hang
hoa, dich vu mang nhan hiéu.

4.2.1.4. Hoan thién quy dinh vé dieu kién “sir dung dé dat dwoc khd nang phan
biét” doi véi nhan hiéu ba chiéu.

Thet nhat: Xéc dinh r6 loai ching ct dwoc chap nhan.

Ther hai: Thiét lap tiéu chi danh gia mirc do “str dung” du diéu kién.

Thet ba: Cung cap thu tuc va biéu mau hd tro doanh nghiép.

Thit fu: Co ché cong nhan kha niang phan biét dat dugc theo timg truong hop.

4.2.1.5. Xde dinh ddu hiéu mang tinh chizc nang ciia hang héa, dich vu dwoc bdo
hé 1a nhan hiéu ba chiéu

DAu hiéu mang tinh chizc nang tham my (trong mdi twong quan giira co ché bao
ho KDCN véi co ché bao ho nhan hiéu) c6 thé s dung quy dinh tai diém ¢ khoan 2
Diéu 74 Luat SHTT veé dau hiéu chi “...gid tri hodc cde dac tinh khac mang tinh mé td
hang hoa, dich vu”.

4.2.1.6. Gidi phap vé gidi quyet co ché chong lian quyén giita nhan hiéu ba chiéu
Véi kiéu dang cong nghiép va quyén tdc - gia.

Tham khao van dung quy dinh vé giai quyet chdng lan véi KDCN cua EU néu

“viéc st dung nhén hi¢u do bi Cam bai mot quyen khac dugc Xac lap trudc theo phap
luat Lién minh hoic phap luat qudc gia”, trong do, “quyén khac dugc xé4c lap trudc”
bao gom quyen tac gia va quyén SHCN.

4.2.2. Gidi phap vé thi tuc xac ld@p quyén déi véi nhan hiéu ba chiéu

4.2.2.1. Gidi phap Vé to khai ddng ky nhén hiéu ba chiéu

Thi# nhdt: Néu ngudi nop don khdng danh dau vao 6 loai nhan hiéu ding ky: nhan
hiéu ba chiéu.

Thet hai: Néu trong truong hop ngudi nop don danh ddu nhan vao 6 loai nhan
hiéu dang ky 1a: nhan hiéu ba chiéu.

4.2.2.2. Gidgi phap vé mau nhan hiéu ba chiéu

Chuan hoa hinh thirc thé hién mau nhan hiéu ba chiéu. Ban hanh huéng dan ky
thuat vé viéc nop don: Hinh phdi canh rd rang (6 mat nhung t6i thiéu 3 goc nhin); hinh
chiéu ky thuat (mit trude, mat sau, bén trai, bén phai, trén xudng, dudi 1&n); md ta chi
tiét tirng goc nhin; cd thé kém theo anh thuc té trong truong hop can minh ching.

4.2.2.3. Gigi phap vé thi tuc cong bé don ding ky nhén hiéu ba chiéu

Khuyén nghi b6 sung vao diém ¢ khoan 3 Piéu 1 cia Thong tu sb 23/2023/TT-
BKHCN ngay 30 thang 11 nam 2023 nhu sau: “c) Di véi don dang ky nhan hiéu: mau
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nhan hiéu va danh muc hang hoa, dich vu mang nhan hiéu; mdu nhan hiéu ba chiéu Ia
dnh chyp hogc hinh vé it nhat mét hinh chiéu ... ”.

4.2.2.4. Gigi phap vé tra ciru nhan higu doi ching

(i) Tra cteu bang hinh anh theo nhiéu goc nhin (multi-view search) dé phan anh
dic tinh khong gian cua nhan hiéu ba chiéu; (ii) Tich hop cong nghé nhan dién hinh
dang (shape recognition) twong tu mo hinh tra ceu TMView cua EUIPO, cho phép so
sanh va xac dinh mtc d6 twong tu vé hinh khéi giita cac nhan hiéu; (iii) Tang cuong
lien két dix liéu gitra hé thng cua Viét Nam véi co so dir liéu cua Dién dan TM5 (Phu
luc s6 03), bao dam tinh ddng bo va kha ning tham chiéu qudc té.

4.2.2.5. Gidgi phap vé Quy ché tham dinh nhan hiéu ba chiéu

Muc 7.7 Quy ché bd sung ndi dung sau: “Ddu hiéu hinh ba chiéu la cac ddu hi¢u
duoc thé hién dudéi dang khong gian ba chiéu, bao gom: hinh dang cua chinh san
pham hogc mét phan cua san pham; hinh dang cuia bao bi hodc vt chiza san pham;
hodc cac hinh dang ba chiéu khdc duwoc gan lién véi san pham.”

4.2.3. Gidi phap hoan thién quy dinh phap lugt vé ngi dung quyén va nghia vu
doi véi nhan higu ba chiéu

Thir nhat, hoan thién quy dinh vé xac dinh chil thé quyén trong trudng hop nhan
hiéu ba chiéu tring hoic tuong tu.

Thir hai, hoan thién quy dinh vé nghia vu st dung nhan hiéu ba chiéu.

Thir ba, hoan thién quy dinh vé xac 1ap va bao ho quyén ddi v6i nhan hiéu ba
chiéu nbi tiéng.

4.2.4. Gidi phap vé hoan thién quy dinh phap ludt vé hanh vi xam pham quyén
va bién phap bdo vé quyén doi véi nhan hidu ba chiéu

Thi nhat: Bo sung quy dinh chuyén biét diéu chinh hanh vi xam pham ddi véi
nhan hiéu ba chiéu. Do dé, can thiét phai:

Thet hai: Xay dung tiéu chi danh gia “tuong ty gay nham Ian” di vai nhan hiéu
ba chiéu. Can thuc hién cac giai phap sau:

Thet ba: Phan dinh rach roi gitta nhan hiéu ba chiéu va KDCN. Giai phap khic
phuc gom:

Thet tue: DI V6i céc bién phap bao vé quyen.

4.3. Giai phap nang cao hiéu qua thuc hién phap luat vé bao hg nhan hiéu
ba chiéu

4.3.1. Gidgi phap vé iing dung khoa hec céng nghé va tri tu¢ nhan tao

Can xay dung va van hanh co s¢ dit liéu dién tr chuyén biét cho nhan hiéu ba
chiéu, trong d6 cho phép hién thi hinh anh 3D tir nhiéu géc d6, mé ta chi tiét dic diém
hinh khdi va c6 kha ning tra ctru, di chiéu v6i cac nhan hiéu da ding ky.

4.3.2. Gidgi phap vé hé tre' chii thé trong qué trinh ngp don ding ky bdo hé
nhan hiéu ba chiéu

Thi# nhdt, co quan nha nudc ¢6 tham quyén Cuc SHTT can xay dung cac huéng
dan chi tiét, minh hoa cu thé bing hinh anh, video, vi du dién hinh vé nhan hiéu ba
chiéu da duoc cip van bang bao ho va 1y do dugc chap nhan.

Thit hai, can thiét hd trg cac trung tam hd trg SHTT tai cac dia phuong, dac biét tai
c4c trung tam kinh té cong nghiép 16n nhu TP. H5 Chi Minh, Ha Nbi, Pa Ning.

Thi# ba, can phét trién hé thong dich vu cbng truc tuyén théng minh, cho phép
ngudi nop don thyuc hién toan bo quy trinh dang ky online, bao gdm ndp don, tra cuu,
nop phi va theo doi tién do xu 1y hod so.

Thet 1, dao tao, phat trién nguon nhan lec chuy@n mén va ting dung KH&CN.
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4.3.3. Gidgi phap vé nding lwe cho co quan qudn 1y nha nwéc vé bdo hé nhan
hiéu ba chiéu

Thiz nhdt, can ning cao trinh do chuyén mon cho d6i ngii can bo tham dinh
nhan hiéu, thdng qua cac chwong trinh dao tao dinh ky chuyén sau vé SHTT, tap
trung vao cac k¥ nang phan tich, danh gia kha nang phan biét va chirc nang cua hinh
dang trong khéng gian ba chiéu.

Thet hai, can dau tu vao ha ting k¥ thuat va céng nghé phuc vy thim dinh nhan
hiéu ba chiéu, bao géom phan mém hd trg md phong 3D, cng cu nhan dién hinh dang,
va hé thdng luu trix tra ciru hinh anh ba chiéu hiéu qua.

Ther ba, xay dung va cap nhat co so dit liéu nhdn hiéu ba chiéu quéc gia la giai
phap quan trong gilp can bd tham dinh c6 cdng cu dbi chiéu, tra cau nhanh chéng va
chinh xac.

4.3.4. Gidi phap Vé nang luc cho co quan thuc hién phap ludt vé quyén sé hiru
cdng nghiép

Thi# nhdt, can nang cao hiéu biét chuyén sau va ki ning nhan dién nhan hiéu ba
chiéu cho céan bo thuc hién phéap luat, thong qua cac chuong trinh dao tao chuyén dé, tap
huan thyc hanh do cac chuyén gia trong nu6c va qudc té dam nhiém.

Thet hai, can phol hop gitra co' quan thuc hi¢n phéap luat va co quan chuyén mén
nhu Cuc SHTT dé kip thoi cung cap thong tin vé tinh trang phap ly cua nhan hiéu,
pham vi bao ho, hodc hd tro chuyén mén khi cé tranh chap, té céo.

Thi# ba, can xay dung co ché lién thong co s dir lidu vé nhan hiéu duoc bao ho
gitta Cuc SHTT va cic co quan thuc thi dé hd trg qua trinh tra ciu, xac minh khi tiép
nhan don khiéu nai, to céo.

4.3.5. Gidgi phap vé hgp tac quéc té trong linh vuc sé hitu cdng nghigp

Thr nhdt, Viét Nam can tiép tuc mé rong va thuc day viée tham gia cac diéu udc
quéc té quan trong vé SHTT.

Thit hai, can didy manh hop tac song phuong va da phuong vdi C4c t6 chirc va co
quan SHTT qudc € va khu vue nhu WIPO, EUIPO, USPTO, JPO, KIPO, ciing nhu
cac co quan SHTT cua cac nude co he thong phap ly phat trién.

Thir ba, Viét Nam can xdy dung co che trao d6i va chia sé thong tin, dir liéu vé
nhan hiéu vdi cac qubc gia va t6 chirc qubc té.
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KET LUAN CHUONG 4

Tu nhitng phan tich trén, cé thé thiy rang viéc hoan thién phép luat va nang cao
hiéu qua thuc hién phap luat bao ho nhan hiéu ba chiéu I1a yéu cau khach quan trong
bdi canh phat trién kinh té thi truong va hoi nhap qudc té ngay cang sau rong. Nhan
hiéu ba chiéu, véi tu cach 1a mot ddi tuong dic thi cua quyén SHCN, dit ra nhiéu van
dé phép ly phuc tap lién quan dén kha ning phén biét, tiéu chuan bao hg, ciing nhu
ranh gidi gitta nhan hiéu va cac quyén SHTT khac (nhu KDCN hoic quyén tac gia).

Trén co s& danh gia thuc trang phap luat hién hanh va thuc tién thyuc hién phéap
luat tai Viét Nam, chuong 4 da dé xuat mot sé dinh huéng va giai phap mang tinh hé
théng nham hoan thién phap luat vé bao hd nhan hiéu ba chiéu. Trong dé, trong tam a
viéc bd sung, 1am 13 cac quy dinh vé khai niém, diéu kién bao ho; danh gia kha ning
phan biét cia nhan hiéu ba chiéu, nang cao tinh minh bach trong quy trinh tham dinh;
d6ng thoi hoan thién co ché xir Iy hanh vi xdm pham quyén ddi véi nhan hiéu ba
chiéu, nhat I1a trong méi lién hé véi KDCN va quyén tac gia.

Ngoai c4c giai phap cling nhan manh vai tro ciia cac chu thé bao vé quyén, dic
biét 1a co quan quan ly nha nudc, co quan xét xir va doi ngii chuyén gia trong linh vuc
SHTT. Bong thai, nghién ctu va tham khao c6 chon loc kinh nghiém 1ap phap va thuc
tién thyc hién phap luat cua cac qudc gia ¢ hé théng phéap luat SHTT phat trién nhu
EU, Hoa Ky, Nhat Ban va Trung Qudc la can thiét, gop phan giGp Viét Nam hoan
thién hé thdng phép luat bao ho nhan hiéu ba chiéu mét cach hiéu qua va phi hop véi
cac cam két quéc té.

TOm lai, cac dinh hudng va giai phap dugc trinh bay trong chuong 4 khong chi
g6p phan khic phuc nhitng han ché, bat cap hién tai ma con tao nén tang phap Iy viing
chic cho sy phét trién dong bo, hiéu qua cua hé théng bao ho nhan hiéu ba chiéu tai
Viét Nam trong thoi gian téi.
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KET LUAN

Trong bdi canh thuong mai hién dai vdi sy phat trién manh mé& cua hoat dong xay
dung thuong hi¢u, nhan hiéu ba chiéu di va dang tr¢ thanh mot hinh thuc biéu hién
quan trong, phan dnh xu huéng moé rong va da dang hda cac cong cu nhan di¢n thuong
hi¢u. Khong chi don thuan thyc hién chirc ndng phan biét hang hoa, dich vy, nhan hi¢u
ba chiéu v6i kha niang thé hién qua hinh khdi, hinh dang bao bi hoic ciu tric san pham
con déng vai tro thiét yéu trong viée truyén tai ban sic doanh nghiép va tao dyng hinh
anh thuong hiéu trong tam tri nguoti ti€u dung.

Tai Viét Nam, phap luat SHTT di ghi nhin nhan hiéu ba chiéu nhu mot dbi
tugng dugce bao hd. Tuy nhién, trong thuc tién con ton tai khong it khoang tréng va
vuéng mic ca vé 1y luan 1an thyc tién thue hién. Qua qua trinh nghién ctru, nghién ctru
sinh di hé théng hoa cac van dé 1y luan phap luat c6t 16i vé nhin hiéu ba chiéu, phan
tich cac khia canh phap 1y lién quan dén diéu kién bao ho, thu tuc ding ky, ndi dung
quyén va nghia vy, cac hanh vi xdm pham quyén va bién phap bao vé ciing nhu thuc
tién thuc hién phap luat bao ho nhin hiéu ba chiéu tai Viét Nam.

Két qua nghién ctru ciia Luan an cho thdy, mic du Luat SHTT hién hanh di quy
dinh vé kha nang bao ho nhan hi¢u ba chiéu, nhung viéc thiéu Véng cac ndi dung Ve
khai niém, diéu kién bao ho, kha nang phan biét, nhat 1a kha nang phan biét tu than da
gy ra nhiéu ling tung trong thyc tién thuc hién. Thong ké cho thay ty 1é don dang ky
nhén hiéu ba chiéu duoc chép nhan bao hd con & mirc rat thép; cong tac tham dinh don
tai Cuc SHTT con thiéu déng bo; nhan thirc cua doanh nghiép, td chirc va ca nhan vé
gia tri phap 1y ciing nhu loi thé canh tranh tir nhan hiéu ba chiéu van con han ché. Bén
canh d6, co ché giai quyét tranh chap va xir 1y hanh vi xdm pham quyén, bién phap
bao vé quyén ddi voi nhan hiéu ba chiéu chua duoc quan tam dung muec, dan dén su
thiéu théng nhét trong qua trinh thyc hién phap luat trong thuc té. T do, luan an dé
xuat mot s6 kién nghi nham hoan thién phép luat va nang cao hiéu qua thuc hién phap
luat vé bao ho quyén dbi voi nhan hiéu ba chiéu tai Viét Nam. Cuy thé:

Thi nhat, vé& phap luat: Can bo sung cac quy dinh cu thé trong Luat SHTT va céc
van ban huéng dan thi hanh lién quan dén khai niém, diéu kién bao ho, tiéu chi danh
gia tinh phan biét ctia nhin hiéu ba chiéu, dong thdi bao dam loai trir kha ning bao ho
d6i v6i cac dau hiéu c6 hinh dang mang tinh chirc nang, nhat 14 trong mdi lién quan
v6i KDCN va quyén tac gia d6i voi tic pham my thuat; Hoan thién quy dinh ctia phap
luat vé quyén va nghia vu cta cha sé hiru, quy trinh dang ky chuyén biét d6i véi hinh
ba chiéu, hanh vi xdm pham quyén va bién phap biao vé quyén trong su phat trién cua
khoa hoc, cong nghé hi¢n nay 1a diéu kién can thiét.

Thi hai, vé thyc tién thuc hién phap luat: Can ban hanh cac huéng din k§ thuat
chi tiét phuc vu cong tac tham dinh don ding ky, tir d6 ning cao tinh minh bach, théng
nhat va khach quan trong quy trinh xét nghiém nhén hi¢u ba chiéu.
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Tht ba, vé nang cao hi¢u qua thuc hién phap luat bao ho nhan hi¢u ba chiéu can:
Ting cudng dao tao, bdi dudng nghiép vu cho ddi ngii can bd lam cong tic xét
nghiém, thanh tra, kiém tra va xét xtr cac vu viéc lién quan dén nhéin hiéu phi truyén
théng noi chung va nhan hiéu ba chiéu néi riéng, nhim dam bao hiéu lyc va hiéu qua
thuc hién quyén SHCN d6i v6i nhin hiéu ba chiéu; Dong thoi, két hop cong tac truyén
thong, phd bién kién thirc phap luat vé nhan hi¢u ba chiéu dén cong dong doanh
nghiép va cac chu thé lién quan, gop phan nang cao nhan thic va khuyén khich viéc sir
dung, dang ky, khai thac va bao v¢ nhan hi¢u ba chiéu nhu mot TSTT chién luge.

Viéc hoan thién quy dinh phap luat va nang cao hiéu qua thuc hién phap luat vé
bao ho nhan hiéu ba chiéu tai Viét Nam khong chi gop phan thuc day hoat dong doi
moi sang tao, nang cao nang lyc canh tranh ctia doanh nghi€p, ma con phu hop vai xu
thé hoi nhap va phat trién cua phap luat SHTT quéc té. Pay ciing 13 yéu cau cip thiét
nham thyc hién day du cac cam két qudc té cua Viét Nam trong khudn kho cac hiép
dinh thuong mai ty do thé hé méi, ddng thoi khing dinh vi tri, vai trd ngdy cang quan
trong cta quyén SHTT trong nén kinh té tri thuec.
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INTRODUCTION

1. The rationale for the research topic

In the context of the increasingly profound digital economy and globalization,
intellectual property rights play an increasingly important role as an effective legal
instrument for protecting the intangible assets of enterprises, particularly in the
establishment, positioning, and affirmation of their brands in the market. Trademarks, as
a means of distinguishing the goods and services of different organizations and
individuals, are regarded as one of the most significant components of intellectual
property rights. In addition to traditional trademarks (word and figurative marks), non-
traditional trademarks such as sound marks, color marks, and, in particular, three-
dimensional trademarks have increasingly been recognized and widely used by countries
in contemporary commercial practice. A three-dimensional trademark is a sign
represented in a three-dimensional shape, associated with the form or packaging of a
product, serving to identify the commercial origin of goods or services in the same manner
as a conventional trademark.

However, due to the particular characteristics associated with the shape and
functional features of goods and services, the assessment of the protectability of three-
dimensional trademarks is often more complex, leading to significant discrepancies
between legal theories and the practical implementation of the law. In Viet Nam, the
law has officially recognized three-dimensional trademarks as signs eligible for
protection since the promulgation of the Intellectual Property Law 2005, and this
recognition has been consistently maintained through its subsequent amendments and
supplements in 2009, 2019, and most recently in the Intellectual Property Law,
amended, 2022. The study of Vietnamese law on the protection of three-dimensional
trademarks is essential from the perspectives of legal theory, statutory provisions, and
practical implementation, specifically as follows:

Firstly, from a theoretical perspective, issues concerning the protection of rights
over three-dimensional trademarks including the identification of signs, the distinctive
characteristics of three-dimensional marks, and the factors influencing the formulation
of legal norms require in-depth interpretation and comprehensive study in the process
of establishing and protecting rights in such trademarks. At the same time, the
assessment of factors affecting the development of legal provisions relating to three-
dimensional trademarks such as the interrelationship among the shape, the functional
characteristics of the product, and technical elements has not been thoroughly analyzed,
resulting in a lack of theoretical foundation for determining the conditions of
protectability. Therefore, it is necessary to conduct an in-depth study to clarify the
theoretical and legal aspects concerning the protection of three-dimensional trademarks.

Secondly, the existing legal provisions on the protection of three-dimensional
trademarks still have numerous limitations, requiring further improvement to keep pace
with practical developments and international trends. Specifically, the Vietnamese
Intellectual Property Law does not contain specialized provisions applicable exclusively
to three-dimensional trademarks, particularly with respect to the criteria for assessing
distinctiveness, including inherent distinctiveness and exclusionary provisions
concerning non-protectability. hree-dimensional trademarks are still governed under the
same general legal framework applicable to conventional trademarks. This approach has
revealed several shortcomings in defining the scope and conditions of protection, as well
as in establishing the criteria for identifying acts of infringement. Moreover, the lack of
clear demarcation between the legal regulation of three-dimensional trademarks,
industrial designs, and works of applied art. Such legal inconsistencies not only create a
risk of overlapping rights but also hinder the effective recognition and protection of
intellectual property rights. Meanwhile, many countries have enacted specific
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regulations governing three-dimensional trademarks as a distinct subject matter within
their intellectual property protection systems. By establishing separate criteria for
distinctiveness, as well as clear procedures for registration, examination, and dispute
resolution, these jurisdictions have progressively reduced the overlap of rights and
developed a more transparent legal framework. Vietnamese law shares certain
similarities in principle with the legal systems of many countries in recognizing and
protecting three-dimensional trademarks as a category of marks; however, there remains
a considerable gap in the practical enforcement of such rights.

Therefore, studying and analyzing the aforementioned shortcomings is essential to
serve as a foundation for proposing solutions to improve the legal framework, thereby
enhancing the effectiveness of protection for three-dimensional trademarks in Viet Nam
and aligning with international legal standards.

Thirdly, research into the practical implementation of the law indicates that there
remain numerous inconsistencies between legal provisions and their actual enforcement,
particularly in the process of resolving disputes related to three-dimensional trademarks.
Cases of infringement of rights over three-dimensional trademarks such as the imitation,
unauthorized use of product shapes that have been registered, or that have been widely
used in practice and acquired distinctiveness for goods and services. Notably, in the
context of rapid technological advancement and the rise of artificial intelligence, acts of
infringement of intellectual property rights in general, and of three-dimensional
trademarks in particular, have become increasingly sophisticated and complex.
However, the handling of such cases faces numerous obstacles due to the absence of
legal provisions governing newly emerging situations in practice. In comparison with
developed jurisdictions such as the United States, the European Union (EU), Japan, and
China where three-dimensional trademarks are regarded as an important instrument for
brand building and positioning the recognition, protection, and enforcement of rights in
this type of mark in Viet Nam remain fragmented, lacking a strategic orientation and
corresponding legal support.

From the foregoing analysis, the doctoral candidate has chosen the topic “Legal
Regulations on the Protection of Three-Dimensional Trademarks in Viet Nam” as the
subject of my Doctoral Dissertation in economic law.

2. Purpose and research task of dissertation

2.1. Purpose of the research of dissertation

The purpose of the dissertation is to clarify the theoretical and practical foundations
of the law on the protection of three-dimensional trademarks; to comprehensively analyze
and evaluate the provisions of current legislation and the practice of law enforcement in
Vietnam in the context of implementing intellectual property commitments; and, on that
basis, to propose scientific orientations and solutions to improve the legal framework and
enhance the effectiveness of the implementation of the law on the protection of three-
dimensional trademarks in Vietnam.

2.2. Research task of dissertation

To achieve the above research objectives, the dissertation sets out the following
specific research tasks:

First, to review and critically assess the existing studies related to the topic and to
establish the theoretical foundation for the dissertation:;

Secondly, to systematize and clarify theoretical and legal theoretical issues
concerning the protection of three-dimensional trademarks, including their concept,
characteristics, classification, role, significance, and legal content, as well as to
determine the legal position of three-dimensional trademarks in relation to other
intellectual property objects such as industrial designs and works of applied art;

Thirdly, to analyze and assess both the theoretical and practical aspects of
Vietnamese law governing the protection of three-dimensional trademarks, through a
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comparative study with the laws of countries such as the United States, the European
Union, China, and Japan jurisdictions that have established specific provisions on the
protection of three-dimensional trademarks in order to identify legal shortcomings and
practical obstacles in their enforcement in Viet Nam;

Fourthly, to formulate orientations serving as a foundation for proposing solutions
to improve the legal framework and enhance the effectiveness of law enforcement in the
protection of three-dimensional trademarks in Viet Nam.

3. The object and scope of the dissertation

3.1. The object of the dissertation

The dissertation focuses on the following research objects:

Firstly, the theoretical and legal theoretical aspects of the protection of three-
dimensional trademarks are examined through an analysis of relevant viewpoints and
research theories, such as the theory of property rights, the functionality theory, the
distinctiveness theory, and the search cost theory.

Secondly, the legal framework for the protection of three-dimensional trademarks is
analyzed and evaluated through the examination of legal documents such as the Intellectual
Property Law 2005 (as amended and supplemented in 2009, 2019, and 2022) the current
Intellectual Property Law of Viet Nam; Decree No. 65/2023/ND-CP and Circular No.
23/2023/TT-BKHCN; the current Trademark Examination Regulation; and other relevant
legal instruments concerning three-dimensional trademarks, together with an assessment of
the enforcement practice to address the research tasks identified in this dissertation.

Thirdly, international treaties related to three-dimensional trademarks to which Vietnam
IS a party, such as the Paris Convention, the TRIPS Agreement, the CPTPP, and the EVFTA
(for reference purposes and to a certain extent); and the legal provisions of certain countries
in the field of protection of three-dimensional trademarks, such as the United States, the
European Union (EU), China, and Japan, in order to draw lessons for Vietnam.

3.2. The scope of the dissertation

Firstly, in terms of content: Within the substantive scope of this dissertation on the
protection of industrial property rights in three-dimensional trademarks (hereinafter referred
to as “protection of three-dimensional trademarks”), the term “three-dimensional sign” is
used to refer to “three-dimensional shapes” and “letters or words combined with three-
dimensional shapes.” The main research contents include:

+ Conditions for the protection of three-dimensional trademarks, including:
inherent distinctiveness of three-dimensional signs; the requirement that such signs must
not be identical with or confusingly similar to trademarks of other organizations or
individuals; must not be identical with or confusingly similar to other intellectual
property objects such as industrial designs or copyrights over works of fine art; and must
not fall within the statutory exclusions from protection.

+ Procedures for the establishment of rights over three-dimensional trademarks:
including formality and substantive examination of three-dimensional trademark
applications, grounds for refusal of protection titles, and the spatial and temporal
limitations applicable to three-dimensional trademarks;

+ Subjects and contents of rights: identification of the right holders and the content
of rights conferred upon the owners , including moral rights, property rights, and the
rights and obligations of such owners of three-dimensional trademarks

+ Acts of infringement and measures for the protection of industrial property rights
in three-dimensional trademarks, examined through the mechanisms by which the State
recognizes and grants exclusive rights to owners of three-dimensional trademarks, as
well as the practical enforcement measures implemented in Viet Nam.

The four research components of this dissertation are integrated and comparatively
analyzed with the laws of several jurisdictions that have detailed regulations on the
protection of three-dimensional trademarks, including the European Union (EU), the
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United States, Japan, and China, in order to draw valuable lessons and references for
improving the legal framework and enforcement practice of three-dimensional
trademark protection in Viet Nam.

Secondly, in terms of geographical scope: The dissertation examines the practical
implementation of the law on the protection of three-dimensional trademarks within the
territory of Viet Nam.

Thirdly, in terms of time frame: The research covers the period from 1 July 2006, when
the current Intellectual Property Law of Viet Nam came into effect, to the end of 2024.

4. Methodological and research approaches of the dissertation

4.1. Methodological basis

The dissertation is grounded on the methodological foundation of Marxism-—
Leninism, Ho Chi Minh’s Thought, and the viewpoints and policies of the Communist
Party and the State of Viet Nam on the socialist-oriented market economy, international
integration, and the protection of intellectual property rights, including rights relating to
three-dimensional trademarks. Relevant academic viewpoints and theoretical doctrines
concerning three-dimensional trademarks are also employed to analyze and elucidate
both theoretical and practical issues within the scope of this study.

4.2. Research methods of the dissertation

To achieve the research objectives set forth, the dissertation employs a
combination of various legal research methods, integrating both theoretical and practical
approaches, and combining qualitative analysis with quantitative assessment. The
selection and application of these methods are conducted flexibly and appropriately to
each specific part of the dissertation, as follows:

Firstly, the analytical and synthetic method

Secondly, the comparative legal method

Thirdly, the case study method

Fourthly, the scientific forecasting method

Fifthly, the modeling method

5. Scientific and practical significance of the dissertation

5.1. Scientific Significance of the Dissertation

The findings of the dissertation have practical scientific significance in
contributing to the development of a theoretical framework for the protection of three-
dimensional trademarks.

The dissertation provides a scientific assessment and evaluation of the strengths
and limitations of the existing legal provisions governing the protection of three-
dimensional trademarks. The results of the dissertation establish a coherent scientific
rationale that serves as a valuable reference for the process of developing and improving
Vietnamese legislation on the protection of three-dimensional trademarks.

5.2. Practical significance of the dissertation

Firstly, for research and teaching purposes: The dissertation serves as a valuable
academic resource for researchers, scholars, and learners in the field of intellectual
property. By analyzing Vietnamese legislation in comparison with international legal
systems, the dissertation enables educators to form a comprehensive understanding of
the legal protection of three-dimensional trademarks. This not only facilitates systematic
knowledge dissemination but also guides students in assessing and studying the
strengths and limitations of the current Vietnamese legal framework.

Secondly, for intellectual property management authorities: The study on the
protection of three-dimensional trademarks contributes to supporting the Ministry of
Science and Technology and the National Office of Intellectual Property (NOIP) in
developing assessment criteria and examination procedures for trademark applications
in a more efficient, accurate, and consistent manner. The research findings serve as a
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valuable practical reference for administrative management, helping to enhance the
effectiveness of examination and protection of intellectual property rights in Viet Nam.

Thirdly, for legislators: The dissertation provides in-depth analyses of the legal
foundations and practical enforcement of laws governing the protection of three-dimensional
trademarks in Viet Nam, while conducting comparative assessments with the legal systems
of various countries worldwide. Through this, the dissertation evaluates current legal
provisions on the examination of trademark applications and identifies existing shortcomings,
thereby offering a significant reference basis for legislative bodies in the process of amending,
supplementing, and improving intellectual property law to ensure its conformity with
international practices and domestic realities.

6. New contribution of the dissertation

Firstly, the dissertation contributes to supplementing and enriching the legal theoretical
foundation for the protection of three-dimensional trademarks in Viet Nam.

Secondly, the dissertation provides a comprehensive analysis and evaluation of the
provisions of the Intellectual Property Law and related legal instruments concerning the
protection of three-dimensional trademarks, based on comparative studies with foreign
legislation and practical enforcement, in order to identify the limitations of the existing
legal framework on the protection of three-dimensional trademarks and to propose
Improvements to the conditions for their protection, including defining the law on three-
dimensional trademarks, establishing criteria for determining signs protected by three-
dimensional trademarks, and specifying criteria for assessing the ability to distinguish
three-dimensional trademarks; with respect to the procedures for the establishment of
rights over three-dimensional trademarks, it is particularly necessary to incorporate
specific provisions on three-dimensional trademarks into the Trademark Examination
Regulation; regarding the improvement of legal provisions on the scope of rights and
obligations associated with ownership of three-dimensional trademarks; on improving
the legal provisions on acts of infringement and measures for protecting rights in three-
dimensional trademarks, to introduce specific provisions governing acts of infringement
relating to three-dimensional trademarks, to establish criteria for assessing “likelihood
of confusion” with respect to three-dimensional trademarks, to clearly distinguish
between three-dimensional trademarks and industrial designs.

7. The structure of the dissertation

Apart from the Introduction, Conclusion, and References, the main content of the
dissertation is structured into the following four chapters:

Chapter 1. Overview of research situation and theoretical framework

Chapter 2. Theoretical and legal issues concerning the protection of three-
dimensional trademarks

Chapter 3. Current legal framework and practical enforcement of the law on the
protection of three-dimensional trademarks in Viet Nam

Chapter 4. Orientations and solutions for improving the legal framework and
enhancing the effectiveness of law enforcement regarding the protection of three-
dimensional trademarks in Viet Nam



CHAPTER 1
OVERVIEW OF THE RESEARCH SITUATION AND THEORETICAL
FRAMEWORK RELEVANT TO THE DISSERTATION

1.1. Overview of the research situation relevant to the dissertation

1.1.1. Studies on theoretical and legal aspects of the protection of three-
dimensional trademarks

- Jenny Bergquist va Duncan Curley (2008) “Shape trade marks and fast-moving
consumer goods .

- Hi¢p hdi Toa &n Hoa Ky (2009), “What is a trademark?”

- Tobias Cohen Jehoram, Constant Van Nispen va Tony Huydecoper (2010),
“European trademark law: community trademark law and harmonized national
trademark law.

- Vuong Thanh Thuy, (2011) “Functional signs in trademark law: legal provisions
and practical application in the United States, Europe, and Viet Nam”, Doctoral
Dissertation in Law, Major in International and Comparative Law, Hanoi Law University.

- AMIRH. K, (2012), “Three-dimensional objects as marks: does a “dark
shadow” loom over trademark theory”

- Irene Calboli & Martin Senftleben, (2018) “The protection of non-traditional
trademarks: critical perspectives ”, Oxford University Press.

- Center for Research, Training, Support and Consultancy, National Office of
Intellectual Property of Viet Nam (2018), “Protection of three-dimensional trademarks
and color marks”

- Hao Chen, (2018), “Non-traditional trademark protection in China: New
opportunities and challenges .

Le Quang Vinh (2019), “Protection of three-dimensional trademarks in the
European Union” and “The trend of accepting or refusing protection of three-
dimensional trademarks (shape trademarks): a perspective from the practice of the
United States and the European Union”.

- Le Quang Vinh (2020), “Protection of Three-Dimensional Trademarks in Japan”.

- Toshiko Takenaka (2020) “Trademark protection for fashion design in Japan:
comparative law perspective ”.

- Pham Thi Diep Hanh (2021), “Law on the protection of trade dress, ” Doctoral
Dissertation in Law, University of Economics and Law, Vietnam National University,
Ho Chi Minh City.

1.1.2. Studies on the current legal framework and practical enforcement of the
law on the protection of three-dimensional trademarks

1.1.2.1. Studies on the current legal framework governing the protection of three-
dimensional trademarks

- Amir H. Khoury, (2008), “Three-dimensional objects as marks: does a “dark
shadow” loom over trademark theory?”, Cardozo arts & Entertainment Vol. 26:335.

- Luis C.Schmidt (2010), “Three dimensional marks: the borderline between
trademarks and industrial designs”, Proceedings 2000/1l, pp. 261-262, Q.148,
Executive Committee, Sorrento, 18 April 2000.

- Vuong Thanh Thuy (2011), “Functional signs in trademark law — legal
provisions and practical application in the United States and Europe”, Doctoral
dissertation in Law, Hanoi Law University.

- Nguyen Phan Dieu Linh (2015), “The interaction between the protection mechanism
of applied fine art works and the protection of industrial designs and trademarks”,
Master’s thesis in law, major in civil law and civil procedure, Hanoi Law University.



- Atte Andersin (2017), “Trade marks and the third dimension implications of 3d
printing in the likelihood of confusion of three-dimensional trade marks”, Intellectual
property law dissertation, Faculty of Law, University of Helsinki.

- Le Nguyet Anh (2018), “Protection of intellectual property rights in industrial
designs for textile and garment products through the practice at garment 10 corporation”,
Master’s thesis in law, major in civil law and civil procedure, Hanoi Law University.

- L& Quang Vinh, (2019) “2 legal standards and 6 factors for determining likelihood
of confusion under the laws of Viét Nam ”.

- Sarah Cannataci, (2020), “Distinctiveness of three-dimensional trademarks ™.

1.1.2.2. Studies on the interaction between intellectual property protection
mechanisms related to three-dimensional trademarks

- Viva R.Moffat (2004), “Mutant copyrights and backdoor patents: the problem
of overlapping intellectual property protection”, Berkeley Technology Law Journal,
Vol.19, 2004.

- Estelle Derclaye & Matthias Leistner (2011), “Intellectual property overlaps: a
European perspective ”, Bloomsbury Publishing, North America.

- “Overlapping rights: the negative effects of trademarking creative works”, In
Journal: The Development and Balance of Copyright in the Digital Era, published in
2014 by Cambridge University Press.

- Le Thi Xuan Anh (2023), “The overlap between copyright protection and
industrial property rights in relation to trademarks under international treaties and
national laws - theoretical and practical aspects”’, Doctoral Dissertation in Law, Hanoi
Law University.

1.1.2.3. Studies on the practical enforcement of the law on the protection of three-
dimensional trademarks

- M. Lasky (2011), “Three dimensional trademarks: understanding united states
law and practice”.

- Le Xuan Loc and Hoang Thai Son (2012), “Protection of three-dimensional
trademarks — from theory to practice”, Journal of legal science, No. 05 (72), pp. 42-48.

- Vu Thi Hai Yen (2022), “Improving Intellectual Property Law Provisions
relating to three-dimensional trademarks and sound marks”’, Journal of Legal Studies,
Vol. 38, No. 3, pp. 17-29.

- Le Quang Vinh (2023), “Proposed solutions to ensure timely examination of
trademark applications in accordance with statutory deadlines”.

1.1.3. Studies on solutions for improving the legal framework and enhancing the
effectiveness of law enforcement in the protection of three-dimensional trademarks

- Vu Thi Hai Yen (2016), “Trademark protection for three-dimensional signs”,
Journal of Jurisprudence, No. 4/2016.

- Gustavo Ghidini (2018). “The Protection of (three-dimensional) shape
trademarks and its implications for the protection of competition”.

- Aleksi Haukijarvi, (2018), “The relation of 3d trademarks and design rights in
the light of European Union law and legal praxis”.

- Le Quang Vinh, (2022), “Three-dimensional trademarks in international law and
proposals for Viet Nam”.

- Vu Thi Hai Yen (2022), “Improving intellectual property law provisions relating
to three-dimensional trademarks and sound marks ”’, VNU Journal of Legal Studies, Vol.
38, No. 3 (2022), pp. 17-29.

1.2. Assessment of research results of scientific works relevant to the
dissertation topic and issues for further research in the dissertation

1.2.1. Assessment of the Research Results of Scientific Works Relevant to the
Dissertation

First of al, studies on the theoretical and legal aspects of the protection of three-
dimensional trademarks

Secondly, studies on the current legal framework governing the protection of
three-dimensional trademarks



Thirdly, studies on the interaction between intellectual property protection
mechanisms related to three-dimensional trademarks

Fourthly, studies on the practical implementation of the law on the protection of
three-dimensional trademarks

Fifthly, studies on solutions for improving the legal framework and enhancing the
effectiveness of law enforcement in the protection of three-dimensional trademarks

1.2.2. Issues to be further examined in the dissertation

First, the concept of three-dimensional trademarks.

Second, the identification of signs recognized as three-dimensional trademarks and
the criteria for assessing distinctiveness.

Third, the determination of criteria to distinguish three-dimensional signs
constituting three-dimensional trademarks from three-dimensional signs protected as
industrial designs or works of applied art.

Fourth, the law has fully recognized the rights and obligations of owners of three-
dimensional trademarks, including the exclusive right to use, the right to prevent
infringing acts, and the right of disposition.

Fifth, the practice of implementing the law on the protection of three-dimensional
trademarks.

Sixth, solutions to enhance the effectiveness of the implementation of the law,
including the development of a clear set of criteria for assessing distinctiveness and non-
functionality specific to three-dimensional trademarks, the establishment of post-grant
review mechanisms, and the creation of a comprehensive database on registration and
the granting of certificates of protection.

1.3. Theoretical Framework of the Research

1.3.1. Theories adopted in the research.

Firstly, the Theory of property rights.

Secondly, functionality doctrine.

Thirdly, distinctiveness theory

Fourthly, search cost theory.

Fifthly, the intellectual property rights theory.

1.3.2. Research questions and hypotheses

Research Question 1: What are the legal nature and distinguishing
characteristics of three-dimensional trademarks compared with traditional
trademarks?

Hypothesis: Three-dimensional trademarks share the same legal nature as
traditional trademarks in terms of their function of distinguishing goods or services, but
they possess unique characteristics regarding their representational form, criteria for
assessing distinctiveness, and scope of legal protection. These specific features require
more detailed and specialized legal guidance compared to traditional trademarks.

Research Question 2: What are the conditions required for a three-dimensional
trademark to be protected, and how does current Vietnamese law regulate this issue?

Hypothesis:

Hypothesis 1: Three-dimensional trademarks are a type of non-traditional
trademark and, in principle, must satisfy the same general legal condition such as:
possessing distinctiveness, not being identical or confusingly similar to existing
trademarks, and not violating statutory prohibitions. However, due to their inherent link
with the three-dimensional shape of the product, the exclusion of functional features
must be more strictly and specifically regulated than in the case of traditional
trademarks.

Hypothesis 2: Although Vietnamese law has preliminarily recognized three-
dimensional trademarks as a protectable category within trademarks, the legal criteria
applied to assess distinctiveness, non-functionality, and likelihood of confusion remain
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vague and lack detailed guidance, resulting in practical difficulties and inconsistencies
in examination and protection.

Research Question 3: What practical obstacles exist in the enforcement of law
on the protection of three-dimensional trademarks in Viet Nam, and what are their
causes and possible solutions?

Hypothesis:

Hypothesis 1: Although Vietnamese law provides for the protection of three-
dimensional trademarks, practical implementation remains problematic due to the
absence of specific guidelines, unclear evaluation criteria, and insufficient awareness
among both enterprises and competent authorities.

Hypothesis 2: The main difficulties stem from legal causes, namely the lack of
clear criteria for distinctiveness and non-functionality together with inconsistent
understanding among law enforcement actors and limited examination capacity
regarding non-traditional elements such as three-dimensional shapes.

Research Question 4: What legal provisions should be amended, supplemented,
or improved to enhance the effectiveness of protection for three-dimensional
trademarks in Viet Nam?

Hypothesis:

Hypothesis 1: Viet Nam may continue to apply the existing trademark protection
mechanism to regulate three-dimensional trademarks; however, it is necessary to
supplement it with specific guidelines on how to determine distinctiveness and exclude
functional features of three-dimensional signs.

Hypothesis 2: Amending and supplementing relevant provisions of the Law on
Intellectual Property and its guiding instruments is essential to reduce inconsistencies in
implementation and ensure a fair and equitable competitive environment among
business entities.

1.3.3. Research approaches

The dissertation adopts a combination of two main research approaches, namely:

(i) the interdisciplinary law—economics approach.

(i) The rights-based approach through the intellectual property protection
mechanism.

iii) The legal-dogmatic approach

(iv) The theoretical approach



CONCLUSION OF CHAPTER 1

In the first part of Chapter 1, the dissertation presents an overview of domestic
and international studies related to three-dimensional trademarks. These studies are
classified into the following main groups: studies on the theoretical foundations of three-
dimensional trademarks; studies on the current state of the law and the practice of
enforcement of laws on the protection of three-dimensional trademarks; and studies on
solutions for improving the legal framework and enhancing the effectiveness of law
enforcement regarding the protection of three-dimensional trademarks in Vietnam.

Based on this classification, the doctoral candidate clarifies the issues that have
already been examined, while also identifying matters that have not yet been addressed
or research gaps that remain. Accordingly, the dissertation determines the theoretical
and practical gaps in the law, identifies the core issues to be studied, and outlines areas
that require further development. The dissertation applies a synthesis of prior studies
and an analysis of previously discussed issues, including the concept of three-
dimensional trademarks, the role and significance of protecting three-dimensional
trademarks in practice, as well as examples of three-dimensional trademarks that have
been protected in Vietnam and abroad. In addition, a comparative method is employed
to examine and contrast legal regulations on the protection of three-dimensional
trademarks in the United States, China, Japan, the European Union, and Vietnam. This
serves as a basis for proposing recommendations to improve Vietnamese law on the
protection of three-dimensional trademarks in subsequent chapters.

To establish a theoretical foundation for the research, the dissertation draws upon
several theories, including intellectual property rights theory, trademark function theory,
distinctiveness theory, search cost theory, and property rights theory. At the same time,
various research methods are employed, such as analytical and synthetic methods,
comparative legal analysis, case study research, scientific forecasting, and simulation
methods, in order to clarify the issues and apply these theories to the study of three-
dimensional trademark protection.

Furthermore, to clarify the research objectives and achieved outcomes, the
doctoral candidate formulates four research questions and tests research hypotheses in
order to fulfill the dissertation’s objectives, namely to elucidate theoretical issues, legal
theory, and the practical enforcement of laws on the protection of three-dimensional
trademarks. On that basis, the dissertation proposes solutions to improve the legal
framework and enhance the effectiveness of law enforcement regarding the protection
of three-dimensional trademarks in Vietnam.
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CHAPTER 2
THEORETICAL LEGAL ISSUES ON THE PROTECTION OF THREE-
DIMENSIONAL TRADEMARKS

2.1. Theoretical foundations of the protection of three-dimensional trademarks

2.1.1. Concept and characteristics of three-dimensional trademarks

2.1.1.1. Concept of three-dimensional trademarks

The concept of a three-dimensional trademark is approached as follows: A three-
dimensional trademark is a sign represented in a three-dimensional shape, including the
configuration of a product, its packaging, or any spatial geometric element capable of
distinguishing the goods or services of one entity from those of another.

2.1.1.2. Characteristics of Three-Dimensional Trademarks

First, the representational form of the three-dimensional sign

Second, the distinctiveness of a three-dimensional trademark.

Third, the non-functionality of the three-dimensional trademark

Fourth, the characteristic of descriptive signs in three-dimensional trademarks.

Fifth, potential overlap with other intellectual property rights

Sixth, the commercial potential of the three-dimensional trademark

2.1.1.3. Classification of three-dimensional trademarks

(i) Classification by representational form

(i) Classification by function

(i1i) Classification by distinctiveness

(iv) Classification by exclusion criteria

2.1.2. Concept, characteristics, and significance of the protection of three-
dimensional trademarks

2.1.2.1. Concept of the protection of three-dimensional trademarks

Concept of the protection of three-dimensional trademarks: The protection of
three-dimensional trademarks refers to the recognition and legal safeguarding, by a
competent authority, of the exclusive ownership right of a proprietor over the distinctive
spatial (three-dimensional) configuration of a product or service, provided that such
configuration possesses distinctiveness and enables consumers to identify the commercial
origin of the product.

2.1.2.2. Characteristics of the protection of three-dimensional trademarks

Firstly, the protection of three-dimensional trademarks concerns specific and
tangible forms that can be perceived by human senses.

Secondly, the scope of protection is territorially limited and subject to a definite
duration, rather than being global or perpetual.

Thirdly, the protection of three-dimensional trademarks involves both distinctions
from and overlaps with other intellectual property rights.

Fourthly, the conditions for protection of three-dimensional trademarks are
stringent and highly exclusive.

Fifthly, the protection of three-dimensional trademarks provides a legal basis for
the commercial exploitation and disposition of ownership rights.

2.1.2.3. Significance of the protection of three-dimensional trademarks

Firstly, it safeguards the legitimate rights and interests of the proprietor.

Secondly, it enhances competitiveness and brand value.

Thirdly, it encourages creativity and investment in innovative design.

Fourthly, it protects consumer interests.

2.2. Legal theories on the protection of three-dimensional trademarks

2.2.1. Concept of the law on the protection of three-dimensional trademarks

“The law on the protection of three-dimensional trademarks refers to the entirety
of legal norms promulgated by the State that govern legal relations arising in the
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process of establishing, recognizing, exploiting, and protecting ownership rights over
trademarks represented in a three-dimensional form”

2.2.2. Characteristics of the law on the protection of three-dimensional trademarks

First, the law on the protection of three-dimensional trademarks is closely
associated with the distinctive function of trademarks.

Secondly, the law on the protection of three-dimensional trademarks constitutes an
integral part of industrial property law, demonstrating consistency in the principles of
protection, the conditions for establishing rights, and the mechanisms for exercising
those rights.

Thirdly, the law protecting three-dimensional trademarks aims to safeguard the
interests of both proprietors and consumers.

Fourth, the law governing the protection of three-dimensional trademarks has an
interdisciplinary nature.

2.2.3. Role of the law on the protection of three-dimensional trademarks

Firstly, the law serves as an instrument for the State to regulate and protect the
rights of proprietors over three-dimensional trademarks.

Secondly, the law provides the basis for resolving conflicts and disputes arising
from acts of infringement.

Thirdly, the law on the protection of three-dimensional trademarks ensures the
legitimate rights and interests of parties in commercial relations, where profit serves as
a key criterion

Fourthly, the law on the protection of three-dimensional trademarks plays a pivotal
role in assisting enterprises in building, exploiting, and safeguarding industrial property
assets associated with product configurations.

Fifthly, the law on the protection of three-dimensional trademarks promotes
creativity, encourages investment, fosters economic development, and establishes a fair
and healthy competitive environment.

2.2.4. Legal content of the protection of three-dimensional trademarks

First, the group of provisions on the conditions for protecting three-dimensional
trademarks.

Second, the group of provisions on the procedures for establishing rights.

Third, the group of provisions on the content of rights in the protection of three-
dimensional trademarks.

Fourth, the group of provisions on acts of infringement and measures to protect
rights in relation to three-dimensional trademarks.

2.3. Factors influencing the law and the implementation of the law on the
protection of three-dimensional trademarks

2.3.1. Factors influencing the legal framework governing the protection of
three-dimensional trademarks

Firstly, a coherent and effective legal system.

Secondly, inconsistencies within the legal system.

Thirdly, economic and technological factors.

Fourthly, case law and legal precedents.

2.3.2. Factors influencing the implementation of the law on the protection of
three-dimensional trademarks

- The awareness of applicants and proprietors.

- The administrative and examination capacity of state authorities.

- The implementation of international commitments.
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CONCLUSION OF CHAPTER 2

In Chapter 2 of the dissertation, the doctoral candidate focuses on clarifying
theoretical issues and legal theory concerning the protection of three-dimensional
trademarks in Vietnam today.

First, from the theoretical perspective on three-dimensional trademarks,
Chapter 2 examines the concept and characteristics of three-dimensional trademarks,
thereby identifying the distinguishing features of this type of trademark in practice.
A three-dimensional trademark is understood as a sign having a spatial form,
typically expressed through the shape of a product, its packaging, or any distinctive
design element capable of distinguishing goods or services. Proper identification of
the characteristics of three-dimensional trademarks serves as an important basis for
their appropriate application in practice.

Second, from the perspective of legal theory, Chapter 2 analyzes the concept
and characteristics of three-dimensional trademarks and clarifies the legal role and
significance of protecting three-dimensional trademarks in promoting fair
competition and safeguarding the legitimate rights and interests of owners in a
market economy.

Third, from the legal perspective, Chapter 2 provides an in-depth analysis of
the law on the protection of three-dimensional trademarks, including the concept and
characteristics of such law, the classification of legal rules on three-dimensional
trademark protection, and the role of law in establishing, recognizing, and protecting
ownership rights in three-dimensional trademarks. The legal content on the
protection of three-dimensional trademarks is presented systematically through four
main groups of legal provisions: (i) provisions on conditions for protection; (ii)
provisions on procedures for the establishment of rights; (iii) provisions on the scope
and content of rights; and (iv) provisions on acts of infringement and measures for
the protection of rights.

Finally, from the perspective of factors affecting the law and the practical
enforcement of the law on the protection of three-dimensional trademarks, Chapter 2
addresses both objective factors (such as the socio-economic environment, the
development of science and technology, and trends in international integration) and
subjective factors (including the capacity of enforcement authorities, the awareness of
enterprises and consumers, and the effectiveness and feasibility of the legal system).
Proper identification and assessment of these factors are of significant importance for
improving the legal framework and enhancing the effectiveness of three-dimensional
trademark protection in practice.
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CHAPTER 3
THE CURRENT LEGAL FRAMEWORK AND PRACTICAL
IMPLEMENTATION OF THE LAW ON THE PROTECTION OF THREE-
DIMENSIONAL TRADEMARKS IN VIET NAM

3.1. The current legal framework governing the protection of three-
dimensional trademarks in Viet Nam

3.1.1. The current legal provisions on the conditions for protecting three-
dimensional trademarks

3.1.1.1. Legal provisions on the conditions for the protection of three-dimensional
trademarks

Firstly, the visible sign requirement.

Secondly, the distinctiveness of three-dimensional trademarks.

3.1.1.2. Limitations in the legal provisions on the conditions for protecting three-
dimensional trademarks

Firstly, the law lacks a clear definition of three-dimensional trademarks.

Secondly, the law lacks clear evaluation and classification criteria for determining
protection eligibility.

Thirdly, the provision on ‘“acquired distinctiveness through use” remains
formalistic.

Fourthly, the absence of effective testing or verification methods for three-
dimensional signs.

3.1.2. The current legal provisions on the procedures for establishing rights over
three-dimensional trademarks

3.1.2.1. Legal provisions on the procedures for establishing rights over three-
dimensional trademarks

Step 1: Preparation and submission of application.

Step 2: Formality examination.

Step 3: Publication of application

Step 4: Substantive examination

Step 5: Grant of protection title

3.1.2.2. Limitations in the procedures for establishing rights over three-
dimensional trademarks

Firstly, limitations in formality examination regulations

Secondly, the required number of perspective views remains unclear

Thirdly, the absence of clear criteria for assessing distinctiveness during
substantive examination.

Fourthly, the lack of clear guidance on distinguishing between functional shapes
(non-protectable) and decorative or mixed-function shapes.

3.1.3. The current legal provisions on the rights and obligations of the proprietor
of a three-dimensional trademark

3.1.3.1. Legal provisions on the content of the rights of the proprietor of a three-
dimensional trademark

Firstly, the exclusive rights of the proprietor of a three-dimensional trademark.

Secondly, the obligations of the proprietor of a three-dimensional trademark

3.1.3.2. Limitations in the legal provisions on the rights and obligations of the
proprietor of a three-dimensional trademark

Firstly, inconsistencies in the legal definition of the proprietor.

Secondly, regarding the obligation of use

Thirdly, limitations in the recognition of ownership rights over well-known three-
dimensional trademarks.
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3.1.4. The current legal provisions on acts of infringement and legal remedies
for the protection of three-dimensional trademarks

3.1.4.1. Legal provisions on infringing acts and remedies for the protection of
three-dimensional trademarks

Firstly, acts of infringement.

Secondly, the current Vietnamese IP law provides a comprehensive set of legal
remedies for protecting three-dimensional trademarks, similar to those applicable to
other types of marks.

3.1.4.2. Limitations in the legal provisions on infringing acts and remedies for the
protection of three-dimensional trademarks

Firstly, the current legal framework lacks specialized and directive provisions
tailored to three-dimensional trademarks.

Secondly, the criteria for determining “confusing similarity” in three-dimensional
trademarks remain ambiguous and subject to subjective interpretation in enforcement practice

Thirdly, the regulatory scope and criteria for identifying acts of unfair competition
involving three-dimensional trademarks are insufficiently defined

Fourthly, the legal boundary between three-dimensional trademarks and industrial
designs remains unclear

Fifthly, enforcement mechanisms remain weak, particularly in the context of e-
commerce and cross-border trade

3.2. The practical implementation of the law on the protection of three-
dimensional trademarks

3.2.1. The practical implementation of legal provisions on the conditions for
protection

3.2.1.1. Achievements in the practical determination of conditions for the
protection of three-dimensional trademarks

Firstly, before the 2022 amendment and supplementation of the Law on
Intellectual Property.

Secondly, after the 2022 amendment and supplementation of the Law on
Intellectual Property took effect.

3.2.1.2. Practical challenges in the implementation of legal provisions on the
conditions for protection of three-dimensional trademarks

Firstly, the practice of declaration and classification of three-dimensional
trademarks in application forms

Secondly, the number of three-dimensional trademark applications in Viet Nam
remains relatively low. This indicates a limited awareness among businesses regarding
the legal and commercial value of such marks.

Thirdly, the method of describing three-dimensional marks in application forms
remains problematic as applicants are required to provide a complete description of the
shape and colour(s) of the mark.

Fourthly, although the law has introduced clearer provisions regarding the
registration of three-dimensional trademarks, practical implementation remains
inconsistent with the supporting ecosystem of information, communication, and
training, resulting in many enterprises particularly small and medium-sized ones lacking
sufficient basis to register their three-dimensional trademarks for protection.

3.2.2. The practical implementation of legal procedures for establishing rights
over three-dimensional trademarks

Firstly, regarding the number of three-dimensional trademarks granted Certificates
of Registration (including both word and figurative elements).

Secondly, the practical recognition of three-dimensional marks based on evidence
of use.

Thirdly, the declaration procedure in three-dimensional trademark applications.
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3.2.3. The practical implementation of legal provisions on the rights and
obligations of proprietors of three-dimensional trademarks

First, the exclusive right of use is one of the most important rights of a trademark
owner.

Second, the right to assign and transfer the use of a three-dimensional trademark.

Third, the right to dispose of the trademark as an asset, such as contributing it as
capital or using it as collateral, even though this has already been recognized under the
Enterprise Law and the Intellectual Property Law.

3.2.4. The practical implementation of legal provisions on infringement acts and
remedies for the protection of three-dimensional trademarks

3.2.4.1. Practical implementation of legal provisions on infringement acts and
remedies for three-dimensional trademarks

Firstly, the unauthorized use of signs identical with or similar to registered three-
dimensional trademarks.

Secondly, the use of imitations of three-dimensional trademarks in advertising or
unofficial communications.

Thirdly, the use of signs identical to combined three-dimensional trademarks.

Fourthly, the use of identical signs or symbols that are widely recognized.

Fifthly, the use of shape signs similar to three-dimensional marks combined with
word elements

3.2.4.2. Difficulties in determining infringement acts and remedies in practice

Firstly, there is a lack of specific and uniform guidance on the criteria for
determining acts of infringement of three-dimensional trademarks.

Secondly, there is no clear mechanism for addressing acts of imitation of three-
dimensional trademarks in digital advertising environments.

Thirdly, The overlap between three-dimensional trademarks, industrial designs,
and copyright creates difficulties in dispute resolution.

Fourthly, there is no comprehensive or consistent legal guidance on the resolution
of conflicts between different intellectual property rights, particularly between copyright
and trademark rights.
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CONCLUSION OF CHAPTER 3

Chapter 3 conducts a comprehensive analysis of the current state of the law and
the practical enforcement of laws on the protection of three-dimensional trademarks in
Vietnam. In recent years, Vietnamese law has made significant progress in recognizing
and protecting rights in three-dimensional trademarks, as reflected in legal provisions
concerning conditions for protection, procedures for the establishment of rights, as well
as the rights and obligations of three-dimensional trademark owners. These
developments have contributed to expanding the scope of intellectual property
protection, meeting the increasingly diverse demands of the market, and enhancing the
position of Vietnamese products in the context of international economic integration.

The law has officially recognized three-dimensional trademarks as one of the
protectable subject matters and has set out registration conditions to ensure the
distinctiveness of this type of trademark. The procedures for the establishment of rights
are basically similar to those applicable to other types of trademarks, but have gradually
moved toward greater compatibility with the specific characteristics of three-
dimensional trademarks, thereby creating more favorable conditions for applicants. In
addition, provisions on the rights and obligations of owners have been further specified,
helping to protect legitimate interests and to enhance owners’ responsibilities in the use,
maintenance, and protection of their trademarks.

However, alongside these achievements, the analysis also reveals a number of
limitations in both legal regulations and enforcement practice. From a legal perspective,
provisions concerning the conditions for the protection of three-dimensional trademarks
still lack detailed guidance and consistency in the examination of registration
applications. Procedures for the establishment of rights have not yet adopted specialized
processes, which affects the efficiency of examination and approval. Although the rights
and obligations of trademark owners are stipulated, the actual exercise of these rights
faces many difficulties, particularly in preventing and handling acts of infringement. In
practice, the enforcement of laws on the protection of three-dimensional trademarks
continues to encounter obstacles in the effective assessment, management, and
protection of such trademarks.

In summary, Chapter 3 clarifies the positive results achieved in improving the
legal framework for the protection of three-dimensional trademarks in Vietnam, while
also identifying shortcomings that need to be addressed. Further improvement of the
law, the development of registration procedures tailored to the specific characteristics
of three-dimensional trademarks, and the enhancement of enforcement capacity of
competent authorities are urgent tasks to ensure effective protection of three-
dimensional trademark rights. This not only safeguards the legitimate interests of
trademark owners but also contributes to enhancing the competitiveness of enterprises
and promoting the sustainable development of Vietnam’s intellectual property system
in the context of increasingly deep international integration.
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CHAPTER 4
ORIENTATIONS AND SOLUTIONS FOR IMPROVING THE LAW AND
ENHANCING THE EFFECTIVENESS OF LEGAL IMPLEMENTATION IN
THE PROTECTION OF THREE-DIMENSIONAL TRADEMARKS
IN VIETNAM

4.1. Orientations for improving the law and enhancing the effectiveness of
legal implementation in the efficient exploitation of three-dimensional trademarks

4.1.1. Improving the law on the protection of three-dimensional trademarks in
accordance with the guidelines and policies of the party and the state

(1) Supplement provisions at the level of Decree or Circular on: criteria for
identifying and distinguishing three-dimensional trademarks; the relationship between
three-dimensional trademarks and industrial designs; and detailed guidance on
illustration and description of the subject matter in registration dossiers. (2) Enhance the
professional competence of examiners at the Intellectual Property Office of Vietnam;
develop databases and examination precedents for 3D trademarks. (3) Support
enterprises and raise awareness: provide guidance for enterprises on registering and
protecting three-dimensional trademarks; and promote collaboration between industry
associations and regulatory authorities to enhance the effectiveness of trademark
owners’ rights enforcement.

4.1.2. Improving the law on the protection of three-dimensional trademarks to
ensure harmonization with international law and compliance with international
commitments

Provisions on trademark protection under the Paris Convention:

Three-dimensional trademarks under the TRIPS Agreement:

Cross-border protection mechanism through the Madrid System:

Commitments under Free Trade Agreements (FTA).

To ensure harmonization between national legislation and international practices
and standards, while respecting and fully implementing commitments under FTAs.

4.1.3. Improving the law on the protection of three-dimensional trademarks to
ensure consistency and comprehensiveness of the legal system

First, the improvement of the law on three-dimensional trademarks should be placed
within the overall framework of building a modern, socialist-oriented legal system.

Second, it is necessary to ensure consistency and synchronization between the
Intellectual Property Law and other relevant legal instruments.

Third, provide specific orientations for improving the law on three-dimensional
trademarks.

Fourth, improving the law on three-dimensional trademarks serves as a
fundamental condition to foster creativity and enhance national competitiveness.

4.1.4. Improving the law on the protection of three-dimensional trademarks to
harmonize the legitimate interests of stakeholder.

First, protecting trademark owners promotes creativity and investment.

Second, protecting the rights of competitors prevents excessive monopolization.

Third, protecting consumers’ interests ensures diversity and fair competition.

Fourth, the orientation for improving the law should harmonize interests through
specific criteria.

4.1.5. Orientations for improving the law on the protection of three-dimensional
trademarks in line with the current development trends of trademarks in the digital
economy

Issue specific guiding documents on the protection of three-dimensional
trademarks in the digital environment, clearly defining the scope and conditions for
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protecting digitized shapes and 3D models, while also providing guidance on how to
submit applications and demonstrate usage rights in the digital environment.

4.2. Solutions for improving the law on the protection of three-dimensional
trademarks

4.2.1. Solutions for improving the legal provisions on the protection conditions
of three-dimensional trademarks

4.2.1.1. Include the concept of three-dimensional trademarks in the Vietnamese
Intellectual Property Law.

“A three-dimensional trademark is a mark represented in three-dimensional form,
including the shape of a product, the shape of its packaging, or other three-dimensional
configurations, capable of distinguishing the goods or services of one entity from those
of another in the market.”

4.2.1.2. Establish a system of criteria for identifying signs that can be protected as
three-dimensional trademarks.

First: Identify the sign that can be regarded as a three-dimensional trademark.

Second: The assessment of whether a three-dimensional sign is eligible for
protection should be based on three key groups of criteria:

4.2.1.3. Establish a system of criteria for assessing the distinctiveness of three-
dimensional trademarks.

First: Combined three-dimensional signs.

Second: Three-dimensional signs should be recognized as eligible for protection
as three-dimensional trademarks from the time of filing, provided that the applicant
clearly specifies the content and meaning of the shape element.

Third: The shape elements may describe certain characteristics or values of the
goods or services bearing the mark.

4.2.1.4. Solution on the condition of “use to acquire distinctiveness” for three-
dimensional trademarks

First: Clearly identify the types of acceptable evidence.

Second: Establish criteria for assessing the sufficiency of use to qualify for
acquired distinctiveness.

Third: Provide procedures and standardized forms to assist enterprises.

Fourth: Establish a case-by-case mechanism for recognizing acquired
distinctiveness.

4.2.1.5. Solution for identifying functional features of goods or services eligible
for protection as three-dimensional trademarks

Aesthetic functional signs (in the correlation between the protection mechanisms
of industrial designs and trademarks) may rely on point c, clause 2, Article 74 of the
Intellectual Property Law, which excludes from protection “...signs indicating the value
or other descriptive characteristics of goods or services.”

4.2.1.6. Solution for resolving the overlap between three-dimensional trademarks,
industrial designs, and copyright

Reference may be made to the application of EU regulations on resolving overlaps
with industrial designs where “the use of such a trademark is prohibited by another
earlier right under Union law or national law,” in which “another earlier right” includes
copyright and industrial property rights.

4.2.2. Solutions for the procedures of establishing rights over three-dimensional
trademarks

4.2.2.1. Solution Regarding the Trademark Application Form for Three-
Dimensional Marks

First: In cases where the applicant does not tick the box for the type of trademark
applied for as “three-dimensional trademark.”
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Second: In cases where the applicant ticks the box indicating the type of trademark
applied for as “three-dimensional trademark.”

4.2.2.2. Solution regarding the representation of three-dimensional trademark
specimens

Standardize the format for representing three-dimensional trademark specimens.
Issue technical guidelines for application submission, including: clear perspective views
(six sides, with at least three angles of view); technical projections (front, back, left,
right, top, and bottom); detailed descriptions of each view; and, where necessary,
photographs of the actual product for evidentiary purposes.

4.2.2.3. Solution regarding the publication procedure for three-dimensional
trademark applications

The publication procedure for three-dimensional trademark applications is applied
pursuant to Point c, Clause 2, Article 10 of Circular No. 23/2023/TT-BKHCN: “(c) For
trademarks: the trademark specimen and the list of goods and services bearing the mark.”

4.2.2.4. Solution regarding the search for conflicting trademarks

(1) Image-based multi-view search to capture the spatial characteristics of 3D
marks; (i1) Integration of shape recognition technology similar to the EUIPO’s TMView
model, enabling comparison and determination of the degree of similarity between
three-dimensional shapes; (iii) Strengthening data connectivity between Vietnam’s
system and the databases of the TM5 Forum (Annex No. 03) to ensure synchronization
and international interoperability.

4.2.2.5. Solution regarding the examination regulation for three-dimensional
trademarks

Section 7.7 of the Regulation should be supplemented with the following provision:
“A three-dimensional sign is a sign represented in three-dimensional space, including: the
shape of the product itself or a part thereof; the shape of the product’s packaging or
container; or other three-dimensional configurations associated with the product.”

4.2.3. Solutions for improving legal provisions on the rights and obligations
related to three-dimensional trademarks

First, improve legal provisions for determining the rights holders in cases where
three-dimensional trademarks are identical or similar.

Second, refine provisions on the obligation to use three-dimensional trademarks.

Third, improve the regulations on the establishment and protection of rights in
respect of well-known three-dimensional trademarks.

4.2.4. Solutions for improving legal provisions on infringement acts and
protection measures concerning three-dimensional trademarks

First: Introduce specific provisions governing acts of infringement related to three-
dimensional trademarks.

Second: Develop criteria for assessing “likelihood of confusion” in relation to
three-dimensional trademarks:

Third: Establish a clear distinction between three-dimensional trademarks and
industrial designs:

Fourth: Regarding protection measures.

4.3. Solutions for enhancing the effectiveness of law enforcement in protecting
three-dimensional trademarks

4.3.1. Solutions on the application of science, technology, and artificial
intelligence

First of all, an electronic database specialized for three-dimensional trademarks
should be developed and operated, allowing 3D visualizations from multiple angles,
detailed shape descriptions, and searchable comparisons with registered trademarks.

4.3.2. Solutions for supporting applicants in the process of registering three-
dimensional trademarks
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First, the competent authority the Intellectual Property Office of Vietnam should
develop detailed guidelines with illustrated examples, images, and videos of three-
dimensional trademarks that have been granted protection, explaining the reasons for
acceptance.

Second, enhance the capacity of local intellectual property support centers,
particularly in major industrial and economic hubs such as Ho Chi Minh City, Hanoi,
and Da Nang.

Third, develop an intelligent online public service system enabling applicants to
complete the entire registration process online, including filing, searching, paying fees,
and tracking application progress.

Fourth, strengthen training and capacity-building for human resources specialized
in intellectual property, science, and technology.

4.3.3. Solutions for enhancing the capacity of state management agencies in
protecting three-dimensional trademarks

First, it is necessary to improve the professional competence of trademark
examiners through periodic specialized training programs on intellectual property,
focusing on analytical skills and the assessment of distinctiveness and functionality of
three-dimensional shapes.

Second, investment should be made in technical infrastructure and technology for
examining three-dimensional trademarks, including 3D simulation software, shape
recognition tools, and efficient systems for storing and retrieving three-dimensional images.

Third, the establishment and continuous updating of a national database of three-
dimensional trademarks is an essential measure, enabling examiners to conduct quick
and accurate cross-referencing and searches.

4.3.4. Solutions for strengthening the capacity of intellectual property law
enforcement authorities

First, it is necessary to enhance the specialized knowledge and skills of law
enforcement officers in identifying three-dimensional trademarks through thematic
training and practical workshops conducted by domestic and international experts.

Second, coordination should be strengthened between law enforcement bodies and
specialized agencies such as the Intellectual Property Office of Vietnam to promptly
provide information on the legal status of trademarks, scope of protection, and
professional assistance in cases of disputes or complaints.

Third, an interlinked database system between IP Vietnam and enforcement
agencies should be established to support the verification and search processes when
handling complaints or denunciations.

4.3.5. Solutions for international cooperation in the field of industrial property

First, Vietnam should continue to expand and promote its participation in major
international treaties on intellectual property, particularly the Madrid Agreement and
Madrid Protocol on the International Registration of Marks, and the Hague Agreement
on the International Registration of Industrial Designs, while fully and effectively
implementing commitments under international trade agreements such as TRIPS,
CPTPP, EVFTA, and RCEP...

Second, it is necessary to strengthen bilateral and multilateral cooperation with
international and regional intellectual property organizations and offices such as WIPO,
EUIPO, USPTO, JPO, KIPO, as well as IP agencies of countries with advanced legal
systems.

Third, Vietnam should establish mechanisms for exchanging and sharing information and
data on trademarks with foreign countries and international organizations
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CONCLUSION OF CHAPTER 4

From the above analyses, it can be seen that improving the legal framework and
enhancing the effectiveness of law enforcement for the protection of three-dimensional
trademarks is an objective requirement in the context of the development of the market
economy and increasingly deep international integration. Three-dimensional
trademarks, as a specific subject matter of industrial property rights, give rise to many
complex legal issues related to distinctiveness, standards of protection, and the
boundaries between trademarks and other intellectual property rights (such as industrial
designs or copyright).

Based on an assessment of the current legal framework and the practice of law
enforcement in Vietnam, Chapter 4 proposes a number of systematic orientations and
solutions aimed at improving the law on the protection of three-dimensional trademarks.
The focus is placed on supplementing and clarifying provisions on the concept and
conditions for protection; assessing the distinctiveness of three-dimensional trademarks;
enhancing transparency in examination procedures; and improving mechanisms for
handling acts of infringement of rights in three-dimensional trademarks, especially in
relation to industrial designs and copyright.

In addition, the proposed solutions emphasize the role of rights-protection
stakeholders, particularly state management authorities, judicial bodies, and experts in
the field of intellectual property. At the same time, studying and selectively referencing
the legislative experience and enforcement practices of countries with well-developed
intellectual property systems such as the European Union, the United States, Japan, and
China is necessary, contributing to the effective improvement of Vietnam’s legal system
for the protection of three-dimensional trademarks in line with international
commitments.

In summary, the orientations and solutions presented in Chapter 4 not only help
address existing limitations and shortcomings but also establish a solid legal foundation
for the coherent and effective development of the system for protecting three-
dimensional trademarks in Vietnam in the coming period.
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CONCLUSION

In the context of modern commerce, with the strong development of branding
activities, three-dimensional trademarks have increasingly become an important form of
expression, reflecting the trend toward the expansion and diversification of brand
identification tools. Beyond merely performing the function of distinguishing goods and
services, three-dimensional trademarks through their representation in shapes,
packaging forms, or product structures also play an essential role in conveying corporate
identity and building brand image in the minds of consumers.

In Vietnam, intellectual property law has recognized three-dimensional
trademarks as a protectable subject matter. However, in practice, there remain numerous
gaps and difficulties in both legal theory and enforcement. Through the research process,
the doctoral candidate has systematized the core legal-theoretical issues relating to three-
dimensional trademarks and analyzed legal aspects concerning conditions for
protection, registration procedures, the content of rights and obligations, acts of
infringement and protection measures, as well as the practical enforcement of the law
on the protection of three-dimensional trademarks in Vietnam.

The findings of the dissertation indicate that although the current Intellectual
Property Law provides for the protectability of three-dimensional trademarks, the
absence of detailed provisions on the concept, conditions for protection, and
distinctiveness particularly inherent distinctiveness has caused considerable uncertainty
In practice. Statistics show that the acceptance rate of applications for three-dimensional
trademark registration remains very low; examination practices at the National Office
of Intellectual Property (NOIP) lack consistency; and the awareness of enterprises,
organizations, and individuals regarding the legal value and competitive advantages of
three-dimensional trademarks remains limited. In addition, dispute resolution
mechanisms and the handling of acts of infringement, as well as measures for the
protection of rights in three-dimensional trademarks, have not received adequate
attention, leading to inconsistency in the practical application of the law. On that basis,
the dissertation proposes a number of recommendations to improve the legal framework
and enhance the effectiveness of law enforcement for the protection of rights in three-
dimensional trademarks in Vietnam. Specifically:

First, regarding the law: It is necessary to supplement specific provisions in the
Intellectual Property Law and its implementing guidelines concerning the concept,
conditions for protection, and criteria for assessing the distinctiveness of three-
dimensional trademarks, while ensuring the exclusion from protection of signs whose
shapes are functional in nature, particularly in relation to industrial designs and
copyright in works of applied art. Improving legal provisions on the rights and
obligations of owners, establishing specialized registration procedures for three-
dimensional signs, and refining regulations on acts of infringement and measures for the
protection of rights in light of current scientific and technological developments are
essential requirements.

Second, regarding enforcement practice: Detailed technical guidelines should be
issued to support the examination of registration applications, thereby enhancing
transparency, consistency, and objectivity in the examination process for three-
dimensional trademarks.

Third, regarding the enhancement of enforcement effectiveness: It is necessary
to strengthen training and professional development for officials involved in
examination, inspection, enforcement, and adjudication of cases related to non-
traditional trademarks in general and three-dimensional trademarks in particular, in
order to ensure the effectiveness and efficiency of the exercise of industrial property
rights in three-dimensional trademarks. At the same time, communication and
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dissemination of legal knowledge on three-dimensional trademarks should be promoted
among the business community and relevant stakeholders, contributing to increased
awareness and encouraging the use, registration, exploitation, and protection of three-
dimensional trademarks as strategic intangible assets.

Improving the legal framework and enhancing the effectiveness of law
enforcement for the protection of three-dimensional trademarks in Vietnam not only
contributes to promoting innovation and enhancing enterprise competitiveness, but also
aligns with trends in international integration and the development of international
intellectual property law. This is also an urgent requirement for fulfilling Vietnam’s
international commitments under new-generation free trade agreements, while affirming
the increasingly important position and role of intellectual property rights in the
knowledge-based economy.
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